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T  O 

CHARLES  FEARNE.Efq. 

AS  the  period  was  drawing 
near,  when  the  following 
treatife  was  to  be  fubmitted  to 
the  public  eye,  my  feelings  fug- 
gefted  to  me,  how  much  I  ftood 
in  need  of  the  kind  introdudion 
of  a  refpedlable  name,  known  to 
that  public,  before  whofe  tribunal 
I  was  going  to  appear.  Among 
the  exalted  charad:ers  which  now 
adorn  the  profeffion  of  the  law, 
the  diftinguiflied  eminence  which 
you  have  fo  juftly  acquired,  as 
well  as  your  high  reputation  for 
general  fcience,  excited  in  me  an 
earneft  defire,  that  I  might  be  per- 
itoitted  to  ufe  the  fandlion  of  your 
name  on  this  occafion*  I  felt 
that  under  fuch  aufpices,  1  iLould 
enter  with  more  confidence  into 

A  ^  the 
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the  dangerous,  and  to  mc, 
untrodden  path  of  an  author. 
It  is  therefore,  Sir,  with  the  moft 
lively  gratitude,  that  I  exprcfs 
the  fenfible  impreflion  your  kind 
ccndefcenfion,  in  acquiefcing  in 
this  requeft,  has  made  on  my 
iJiind  ;  and  intreat  you  to  accept 
my  acknowledgments  for  your 
indulgence  in  this  refpedt,  which 
has  added,  to  the  favors  already 
conferred  on  me,  an  obligation, 
that  I  fliall  always  refle<St  tipon 
with  pride  and    pleafure. 

« 

I  am, 

Sir, 
ITour  moji  refpeSifuly 

4 

mofi  obliged y 
and  obedient  fervant^ 

•t 

JOHN  JOSEPH  POWELL* 


To   THE  READER. 


OF  all  the  branches  of  learning 
which  the  fcience  of  the  law  em-) 
braces^  none  appears  to  be  more  in- 
terefting,  than  that  meant  to  be  cbn- 
fid^red  in  the  following  treatife  ;  thefo 
being  few  men  poflcflcd  of  either  mtal 
or  perfonal  eftate,  who  are  not  more, 
or  lefs  concerned  in  thatfpecies  of  pro- 
perty called  a  mortgage.  And  al- 
though eventual  circumftances,  arifing 
from  the  political  fituation  of  the 
country,  have  rendered  contrads  of 
this  kind  lefs  common  in  the  metro* 
j>olis,  than  they  were  formerly^  yet, 
as,  in  the  remote  parts,  this  fpccics  of 
fecurity  ftill  obtains,  and  is  preferred 
lo  that  of  vefting  money  in  the  public 
funds,  a  fyflematical  treatife  upon  this 
head  mud  be  particularly  ufeful  to  the 
gentlemen  of  the  profeflion  there ; 
who,  being  in  a  line  of  bufinefs  fall«- 
ing  mofc  immediately  under  this   de- 
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fcriptlon,  muft  have  fcverely  felt   the, 
want  of  fuch  a  Treatife,  none  on  this 
fubjed:  having  appeared  fince  the  year 
1728. 

Thefe  coniiderations  induced  the  au** 
thor  to  attempt,  a  methodical  arrange- 
nient  of  the  authorities  extant  upon 
this  branch  of  conveyancing, 

•Towards  the  accomplifhment  of  his 
obje<ft,  he  trufts  more  to  a  fpirit  of 
labour  and  induftrv/  with  which  he 
conftantly  finds  himfclf  infpired,  when 
engaged  in  the  purfuit  of  legal  informa- 
tion^  than  to  any  fuperior  knowledge^  he 
prefumes  to  arrogate  to  himfclf;  hoping 
fo  to  digeft  the  authorities  and  opi-^ 
nions  upon  this  head«  as  that  they  may 
tend  to  illuftrate  each  other,  rather 
than  expedling  to  refletft  any  great  light 
Upon  the  fubjeft  hiqifclf* 

In  the  purfuit  of  his  plan^  the  author 
found  his  work  had  already  imper-^ 
ceptibly  increafed,  and  that  it  would 
necefifarily  extend  itfelf^  far  beyond 
the  limits  he  had  originally  prefcribed 
to  himfclf^  according  to  the  ideas  he  en^ 

tertaincd 
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tcrtained  upon  the  fubjeA.     This  con- 
iideration  induced  him  to  think  of  al- 
tering his  defign^  by  adopting  a  more 
confined   method  of  treating  it :    but 
recollecting    the    frequent    embarrafT- 
ments  he  had  himfelf  been  put  to  in 
his  ftudies,   from  books  written,   as  if 
intended   more   for   the     perufal,     of 
the  adepts  in    fcience,    than   for  the 
information  and  inftrudtion  of  the  un- 
learned and  inexperienced,   he  thought 
it  beft,  and  moft  conformable  to  his 
original  deiign,    which  was  to  fmooth 
the  way   for  others,  by  removing  the 
difficulties  he  had  experienced,  to  fa- 
crifice  concifenefs   to   perfpicuity   and 
accuracy,  preferring  the  imputation  of 
being   prolix   and    tedious   to  that  of 
being  obfcure  and  perplexing. 


No^  29,  CaftU-Yardy  Hotborn, 
April  1785. 
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CAP.     I. 


£)f  t!)e  ^Hsin  ant)  Mtul 
Minims  of  ^itqa^ts, 

TH  E  notions  of  mortgaging  ind  re-   Cunaut 
demption  are,    by  fomc,  thought  to   y"^*"^3-H' 
have  originated  with  the  Jews,    one  great  verf.  Hiftory 
objedt  ofwhofelaw,  was,  the  conftitution  vol.  2,130— . 
of  a  juft  and   equal  agrarian,  with  a  view  Bacon's  Abr. 
to  keep  their  lands  in  the  fame  tribes   and   Tit.  Mort. 
families.     For  this  purpofe,  they  appointed  ^^^^' 
a   certain  period,  at  which,  whatever  alie- 
nations might  have  taken  place  in  the  mean 
time,  all  landed  property   fhould  revert  to 
its  original  owner.     The  time  of  this  general 
reftoration  of  properjty  was  called  the  ju- 
bilee,   and    returned  once  in  fifty  years; 
therefore,   if  any  were  compelled,    by  ne- 
ceffity,  to  part  with  their  land  in  the  mean 
time,    they  could  transfer  no  intercft  there- 
in, or  incumber  them  further,   than,  to  the 
next  general  jubilee:    with  a  view  to  that, 
therefore,    they  made  their  computations, 
and,  according  to  the  diftancc  from  thence, 
was  the  extent  of  intereft,    in  land,    that 
could  be.  transferred  to  u  buyer  j  but  the 
vendor,    by  their  law,    had  power  at  any 
time  Co  redeem,  repaying  the  value  of  the 

« 

B  lands. 
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lands,  from  the  time  of  redemption  to  the 
jubilee,  and,  if  they  were  not  redeemed 
before  the  year  of  jubilee,  then  the  lands, 
of  courfc,  reverted,  releafcd  from  th?  debt, 
to  the  vendor  and  his  heirs. 

Juftin  592.  But  mortgaging,    as  praftifed   with  us, 

feems  to  owe  its  introduftion  more  imme- 
diately to  the  civil  law,  which  diftinguifti- 
ed  between  pledges,  and  things  hypothe- 
cated. 

The  pignus  w^s,  when  any  property  was 
ple4ged  for  money  lent,  and  aSiual  pof- 
felTion  pafled  to  the  creditor. 

The  bypotbeca,  was,  when  any  thing  was 
pledged  for  money  lent,  and  the  pofleflion 
remained  with  the  debtor. 

Digeft  Lib.  M  ^^^  money  borrowed,  either  on  the 
20  Tit.  6.  pignus  or  bypotbeca,  was  not  repaid,  and 
26o!^27o,*^  the  property  redeemed,  the  creditor  had 
271.  his  aifio  pignoritia  or  bypotbecaria^  which, 

when  he  had  purfued  to  fentence,  gave  him 
an  authority  to  fell  the  property,  as  his 
own  i  but,  there  was  this  difference  between 
thefc  aftions  ;  namely,  that  the  former  was 
only  againjl  the  perjon  of  the  debtor,  to. 
foreclofe  him;  becaulc  the  pignus  was  al- 
ready in  the  poffeifrion  of  the  creditor:  but 
the  latter  was,  fafH  in  rem  quam  in  perjonam^ 

and 


^nd  was  given  ad  pignus  fro/equindum ^ 
€ontra  quemcunque  fojfeffhrem ;  bccaufe^  in 
this  cafe,  the  credftor  haij^ffdt  the  poffcflion 
of  the  pledge,  but  it  remained  with  the 
debtor. 

It  being  a  fixed  rule  in  the  feudal  law,  ConiaDif. 
that,  feudaliuy  invito  domino^  aut  agnatisj 
non  reUe  fubjiciuntur  hypoth^c^,  quam^ 
vis  fruElus  pojfe  effiy'  receptum  efi  \  tjhere* 
fore,  the  feudatory  could  not  obtrude  a 
tenant  on  the  lord  without  his  leave,  fuch 
tenant  being  the  perfon  on  whom  the  lord 
depended  for  his  perfonal  fervice  in  war4(nd 
peace  :  and,  as  the  tenant  could  not  aliene 
without  licence,  fo,  neither  could  he  mort- 
gage without  licence. 

Bur,  when  a  licence  was  given  for  aliena-  ^u.  3.  32. 
tion  about  the  time  of  Hen.  III.  and  it  »^  £<^-  ». 
became  a  maxim  in  law,  that  the  purity 
of  a  fee-JimpU,  imported  a  power  of  dijpojing 
of  it  as  the  owner  pleajedy  there  were  two 
ways  of  mortgaging  lands  introduced^ 
which  Littleton  diftinguifties,  by  the  names 

q(  vadium  vivum,  and  vadium  mortuum. 

< 

The  vadium .  vivum  was,  where  a  man 
borrowed  roo  /.  of  another,  and  made  an 
eftate  of  lands  to  him,  until  he  had  re* 
ceivcd  that  fum  out  of  the  iflues  and  profits 
thereof;  and  was  fo  called,  becaufei 
neither  the  money,  or  the*  lands,  were  loft  j 
for  the  latter  ^^ttt  confiantly  paying  off  the 

2  B  former, 


Litt*  Sec* 

Co.  Litt. 
205.    . 
Terms  de  la 
ley  448. 
2  Black. 
Comm.  157, 

158. 


Crigii  Juf. 
Feud,  234, 

^35- 


Madox  318, 
3J9- 
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former,  and  were  not  left  as  a  dead  pledgej^ 
in  icafc  the  money  was  not  paid. 

The  vadium  jssam  (to  which  oiir  attcn- 
tioh  hereafter  will  be  particularly  applied) 
was,  where  one  man  borrowed  of  another 
a  fpecific  fum  of  money,  and  granted  him 
an  eftate,  as  a  fecurity  for  the  repayment, 
on  condition,  that  if  the  mortgagor  repaid 
the,  mortgagee  the  fum  lent,  on  a  certain 
day  mentioned  in  the  deed,  then,  that  the 
mortgagor,  might  re-enter  thereupon :  and 
was  fo  called,  by  Littletofij  becaufe  it  was 
doubtful,  whether  the  feofFor  would  pay 
the  money  at  the  day  limited,  or  notj  and 
if  he  did  not  pay  it,  then,  the  land,  which 
was  but  in  pledge  upon  condition,  for  the 
payment  of  the  money,  was  not  to  be  re-, 
ftored  to  the  owner,  and  therefore,  was 
conHdered  as  dead  to  Mm  s  and  if  he  did 
pay  it,  then,  the  pledge  was:  to  be  rc-^ 
ftored  to  him,  and,  confequently,  the  tenant 
of  the  land  in  pledge  had  no  further  intcreft 
therein. 

Of  the  laft  fpecies  of  mortgages  there 
are  two  kinds.— Firft,  mortgages  of  the  free- 
hold and  inheritance  s  and.  Secondly,  of 
terms  for  yfears.  ' 

«  • ' 

The  ancient  ^ayiof  making  mortgages  of 
fhe  freehold  and  inheritance,  was,  by  a  chart* 
er  of  feoffment,  on  condition,  that  if  the 
feoffor^  w  hii  heirs,  paid  the  fum  borrowed 

to 
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to  the  fcoFcc>  or  his  heirs,  at  a  day  ap^ 
pointed,  he  ihould  re-enter  and  re-poflefs. 

Soiftetimes  the  conditidrf.  was   contained 
in  the  .charter  of  feoffment,  and  fofnetimes 
it  Was  defeazanccd  by  a  diftinft  ififtrument; 
for,  as  a  man  tnight  annex  a  condition  to 
his  feoffment,  the  ^axim  being  that,  cujus 
tjl  dare^  ejus  eft  difponere^  fo  he  might  annex 
a  condition,  thereto,  by  another  dedd,  bear- 
ing date,   and  executed,   at  the  fame  time; 
for,  being  executed  at  the  fame'time,  it  is 
really  but  one  and  the  fame'  dilpdfitxon ;  but, 
if  the  defeazance,  or  condition,  was  contain- 
ed in  a  deed  executed  after  the  feoffment, 
it  came  too  late  \  becaufe,   livery  of  ieifin, 
or  corporal  tradition,    being  neceffary,  at 
common  law,  to.  all  conveyances  of  land,    ^"c'V 
no  mortgage  thereof  was  valid  unlefs  pof-    «  Black, 
feflion  alfo  was  delivered  to  the  mortgagee,      °°**  *    ' 
and  the  livery,  coram  paribus  in  fuch  cafe, 
attefting  an  infeud^tion,  in  which  there  was 
no  condition,    the    tenant   muft  hold  the 
land  according  to  that  inveftiture. 

Again,  a  diftinflion  was  taken,  at  com-  q^  ^^^ 

mon  law,  where  a  piap  granted  an  eftate  to  a^  209.  a.  ^. 

another,  by  way  of  mortgage^  forfecuring  Litt.  6cc, 

afuipofmoncy  at  a  day  appointed,  in  the  9  Co.  77. 
nature  of  a  gratuity  or  gift ;  and,  where  a 

man  was  indebted  to  another  in  a  certain 

*  *  *  • 

fum,    previous,  to  the  grant,   and  made  a 
mortgage  of  his  eftatc,    ist  fecj  or  other- 
wife^ 


Glanvil  Li 
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wife,  to  ftciirc  the  fame  to  tfie  mof tg'agcc : 
for,  in  the  former  cafc^  a  tender  of  the  mbt 
ney,  within  the  time,  and  by  the  perfon 
named  in  the  condition,  difcharged  the  eftatc 
mortgjiged  from  the  condition,  and  gave 
to  the  mortgagor  a  right  of  entry:  becaufe, 
there  being  no  debt,  independent  of  the 
condition,  the  money  was  eonfidercd,  in  law, 
as  collateral  to  the  land,  tb.at  is,  not  parcel 
of  it  i  .  and  the  mortgagor,., having  perform- 
ed the  conditipii^as  far  as  ^as  in  his,  powcf, 
and  being  prevented  from  compleating  it  by 
the  refufal  of  tbp  mortgagee,  was  intitled^ 
to  have  his  lands  again  ^  and,  then,  the 
mortgagee,  having  no  further  lien  thereon, 
or  any  per/onal  aiiiorty  was  left  without,  any 
remedy,  fpr  his  money  ^b,uf,  in  thejatt^i: 
cafe,  althopgh,  by  tender  of  the  naoney  to 
the  mortgagee,  and  his  refufal,  the  mort- 
gagor became  intitled  to  enter  into  the  la^id, 
freed  for  ever  from  the  condition ;  yet,  ^the 
debt  ftill  remained,  and  might  be  recoyerT 
ed,  by  adlion  of  debt ;  for  it  was  a  duty  ;dif7 
tinft  from  the  condition,  and,  therefore, 
n^9t  loll  by  the  tender  and  refufal. 


Co.  Litt.  ' ,        Irt'the  performance  of  conditions,  a  diftinc- 
2ig^  h,  tion  is  made,  between  thofe  which   arc  to 

create  an  eftate,  and  thofe  which  are  to*  de- 
ftroy  it;  for  the  former  may  be  performed,  by 
conftriiftion  of  law,  as  near  the  condition 
as  may*be,  and  according  to  the  intent  and 
meaning  thereof,    though    the   letter  and 

words 
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words  cannot  be  complied  with;  but  the 
letter  are  to  be  fl;ri<5lly  conftruedj  unlefs 
ra  fpecial  cafes. 

Conditions,   annexed  to  eftates,   granted  Co.  Litt. 

by  way  of  mortgage,  were  confidered  to  be  2ol.a]  zit 

of  the  former  defcriptionj  for,  although,  a.zii.S^ 

by  the  performance  of  the  condition,  the  si^°T*** 

eftate  was  to  be  diverted  out  of  the  mort-  Wyatt'$  cafe, 

S^g^^ »  y^^>  ^^  w^s  ^^^^  intent  to  re-inftate  ^"**  ^*'' 
the  mortgagor  in  his  inheritance. 

However  thefe  forts  of  conveyances,  by  Co.  Lite, 
way  of  mortgage  in  fee,  were  attended  with  "'•  ^"' 
great  inconveniences  j  as,  if  the  money  was  Cro,  Car, 
not  paid  at  the  day,   fo  that  the  condition   '9^« 
was  forfeited  and  the  eftate  became  abfolutc,   Abr?3ii,'5* 
the  eftate  was,  thenceforth,  fubjedt,  at  com-  Bac  Abr. 
mon  law,  to  the  dower  of  the  wife  of  the     ^^* 
feoffee,  and  to  all  his  other  real  charges  and 
incumbrances ;  for,  though,  if  the  feoffor 
performed  the  condition,  then  he  might  re- 
enter, and  reppffefs  himfelf  in  his  former 
eftate,  and,  confcquently,  was  in,  above  all 
charges,   and  incumbrances  of  the  feoffee; 
yet,  if  he  did  not  literally  perform  the  con- 
dition,  by  payment   of  the  money  at  the 
day,  then,  the  eftate  was  legally  fubjeft  to 
the  charges  and  incumbrances  of  the  feoffee, 
though  the  money  fhould  be  afterwards  paid, 
and  the  eftate  re-conveyed  to  the  feoffor. 


To 
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2  Black.  To  avo^d  theic  intotivcnienCics,   the  ic- 

CoiA^  158.      cond  fort  of  mortgages  were  adopted,  arid 

it  became  ufual  to  grant  only  a  long  term  of 
years,  by  way  of  mortgage,  with  condition 
to  be  void,  upon  non-payment  of  the  mort- 
g2,gc-money:  which  cpurfe  has  been  fincc 
continued,  principally,  becaufe,  on  the 
death  of  the  mortgagee,  fuch  term  becomes 
veiled  in  his  perfonal  reprefentatives,  who, 
now  are,  (as  will  be  fhewn)  intitled,  in 
equity,  to  receive  the  money  lent,  of  what- 
ever nature  the  mortgage  may  happen  to  be. 

Bac.  Abn  Mortgages   by  way  of  creating   terms, 

^^"  were  formerly  by  way  of  demife  and  re- 

demife.  Thus,  if  A.  borrowed  money  of 
By  he,  thereupon,  demifed  land  to  B.  for  a 
term  of  500  years  abfolutely,  with  com- 
mon covenants  againft  incumbrances,  and 
for  further  aflurance  %  and  then  B.  the  day 
after,  re-demifcd  to  A.  for  499  years,  with 
condition,  to  be  void  on  non-payment  of 
the  money  at  the  day  apppointed.  But  the 
comnron  method  of  mortgaging  now,  is,  by 
a  demife  of  the  land  for  a  term,  under  a 
condition  to  be  void  on  the  payment  of  the 
mortgage-money  and  intereft,  with  a  co- 
venant, inferted,  at  the  end  of  the  deed, 
that,  until  default  Ihall  be  made  in  the 
payment  of  the  money,  the  mortgagor  fhall 
receive  the  rents,  iflues,  and  profits,  with- 
out account. 

^  •    3  And 
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And  the  laft  and  bcft  improvement  of  Bac,  Abr, 
piortgages  feems  to  be,  that  in  the  mortgage  ^^* 
deed  of  a  term  for  year?,  of  the  aflignment 
thereof^  the  mortgagor  Ihdl  covenant  for 
himfelf  and  his  heirs,  that,  if  default  be 
made  in  the  payment  of  the  money  at  the 
day,  then  he  and  his  heirs  will,  at  the  cods 
of  the  mortgagee  and  his  heirs,  convey  the 

freehold  and  inheritance  of  the  mortgaged 
Jands  to  the  mortgagee  and  his  heirs,  or  to 
fqch  pcrfon  or  perfons  (tq  prevent  merger 
pf  the  term)  as  he  pr  they  ih^U  djreft  or 
appoint.  For  the  reverfion,  after  a  term  qf 
fifty  or  one  hundred  years,  being  little 
worth*  jand  yet  the  mortgagee,  for  want 
thereof,  continuing  bi^t  a  terrnor,  fubjeft 
to  forfeiture,  &c.  and  not  capable  of  the 
privileges  pf  a  freeholder,  it  is  but  rea- 
ibnable  that  when  the  mortgagor  cannot 
fedeem  the  land,  the  mortgagee  fhould  have 
the  whole  intercft  and  inheritance  of  it,  to 
difpofe  of  as  abfolute  owner. 

Since  the  low  ftate  of  the  funds  hath 
nfiade  nrjoney  on  mortg^e  lefs  eafily  procured 
than  in  more  profperous  times,  it  hath  not 
bepn  i^nufual  for  the  partjr  lending  the  mo- 
ney, to  ftjpulate  that  it  Ihall  lie  on  the  land 
for  a  given  period  of  time,  which  agree- 
ment is  rnade  part  of  the  deed,  and  hath 
been  confidered  by  the  bell  authorities  as 
finding  upoa  the  parties* 
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CAP.    11. 

»  • 

in  Cquttp. 

AT  common  law,  while  the  ftridk  rules 
6f  the  feudal  fyftem  were  permitted 
to  remain  checks  upon  the  free  alienation 
of  real  property,  no  idea  was  entertained 
of  making  it  fubfervicnt  to  the  ordinary 
exigencies  of  the  owner  thereof,  by  fufFer^ 
ing  it   to  become   the  fubjeft  of  a  pledge. 

The  land-holder,  therefore,  how  preffing 
foever  his  neceffities  might  be,  had  no 
means  of  raifing  money  on  his  eftate  but 
by  a  conditional  fale  thereof;  and  if  by  any 
unforefeen  event,  he  became  incapable  of 
performing  the  condition  flridly,  or  at 
Icaft  in  effecft,  at  the  time  appointed,  his 
property  in  the  .land  was  gone  from  him, 
a,nd  abfolutely  vefted  in  the  purchafer,  with- 
out any  poffibility  at  law  of  recovering  it. 
The  confequence  of  which  was,  that  an  eftate 
of  great  value  might  be  forfeited  for  a 
trifling  confideration.  But  when  the  ftern 
and  rigid  feverities  of  that  tenure  yielded 
to  the  importunities  of  a  more  refined  age, 
and  the  benefits  of  commerce  were  foxind  to 
keep  pace  with  the  cxtenfion  of  a  free  aliena- 

tion> 
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ff 611,  the  Coyin*  o^  Eqtiity  moulded  con* 
trsiftqi  rdpedting^-Teol  property  itito  the  (hape 
inoft  cditirenicnt  for  the  purpofes  of  focicty* 
In  atijtfftif)g  the  v^itioui  rules  refpeding 
it3  tn^ny  coiiteds  ktok  between  the  Courts 
df  law  and  equity*  The  former  ever  dif- 
playilig  4  ilt-ong  lAclitiationj  to  adhere  to 
the  old  rigid  maxims  introduced  for  the 
pufpoi^  of  prefervirtg  real  propeny  unalien- 
able J  Whilft  the  lattfers  were  difpofed  to 
cohfider  the  eflential  nature  of  contrafts, 
Arid  to  give  them  operation  according  to 
the  ihtention  of  the  parties  thereto.  In 
the  end  they  prevailed,  and  an  equitav 
ble  jurifdiftioh  .Was  gradually  introduced^ 
\vhich,  by  correfting  without  enfeebling 
the  fevei-e  ruk^  of  the  common  law*  .  laid 
th«  foundation  of  a  fyftem  of  jurifpru* 
•dence;,  admirably  adapted  to  the  aittainment 
of  fubftantial  jullice. 

The  law  refpefting  mortgages  became 
almbft  a  fubjed  of  exclufive  jurifdidion 
■in  thofe  Courts  5  for,  although  in  law,  the 
mortgagee^  (the  mol-tgagc  being  efFe6ted 
b^  a  conditional  alienation  of  the  land  and 
an  fidual  livery,)  was  confidered  as  the 
proprietor  tWeof,'  fObje\5t  to  be  diverted  of 
it  only  by  the  ftrid  performante  of  the  con- 
dition^  yet,  in  equity,  th^  tranfadion  was  p^.^^  qj^  ^^ 
kerned  a  mere  perfooal  contra<5t  for  the  Barnard.  95, 

loan  iVez,  361, 
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loaa  bt  monty,  and  the  Iimd  a  fccurity  for 
the  due  performance  thereof,  and  the  mort- 
gagor was:  looked  upon,  notwithftanding- 
fhe  folemnities  attending  the  conveyance, 
as  the  aftual  owner  of  the  land.  The  debt 
confequently  was  there  efteemed.the  prin- 
cipal, and  the  land  the  incident  i  and  whcib- 
ever,  the  debt  was  difcharged,  the  intereft 
of  the  mortgagee  in  the  land  determined  of 
courfe,  and  he  became  in  equity,  as  to  any 

^^ ^^,     eftate  therein  remaining  in  him,  a  truftee 

t  vera,  575,        ,      r        1.  T.  -1 

only  for  the  mortgagor.  But  until  re- 
demption or  fatisfaftion,    the    mortgagee's 

ItopcT'ir^Rat-  intereft  was  good  in  equity  to  intitle  him 
cMe^jMod,  iQ  receive:  and  enjoy  the  profits. 

From  viewing  the  fuhjedb  in  this  light, 
this  conclulion  peceflTarily  followed,  that  a 
mortgage  was  not  fuch  an  alienation  of  a. 
man's  real  property,  as  altered  any  difpofi- 
tion  of  it  made  previous  thereto,  but  only 
in  fo  much  as  it  was  neccjTarily  affeftcd 
thereby;  ex.  gra.  having  been  pledged  by 
the  owner,  it  could  not  be  recovered  by  him 
or  his  alienee's,  but  by  discharging  the 
demand  for  which  it  was  fecurity,  that  be- 
ing a  lien  thereupon.  Thus  where  T.  fcized 
Thome  tr^  in  fee,  fettled  his  lands,  by  a  voluntary  con- 
Thome,         veyance  to  the  ufe  of  himfelf  for  life,  with 

remainder  to  his  daughter  and  hpir  apparent 
in  tail,  remainder  to  his  three  brothers  in 
tail,  remainder  to  himfelf  in  fee,  with  pow- 
er 
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tr  of  Revocation,  and  feven  years  after 
mortgaged  tliofe  lands  in  fee  to  one  of  the 
three  brothers,  that  were  remainder^'Xnen ; 
arid  the  condition  of  redemption  was,  that 
if  the  mortgagor  or  his  heirs  paid  the  mo- 
ney at  the  day  he  fhould  have  the  lands  in 
his  former  eftate.  The  mortgage  became 
forfeited,  and  the  mortgagee  afterwards  pur- 
chafed  of  his  elder  brother,  who  was  the 
heir  at  law.  The  third  brother  then 
brought  his  bill  for  the  third  part,  by  virtue 
of  the  remainder  in  tail  limited  to  him  and 
his  two  brothers,  and  the  queftion  was^ 
whether  the  mortgage  was  a  total  revocation, 
or  only  pro  tanto  ?  and  held  it  was  a  revo- 
cation pro  tant$  only,  the  mortgagor  being 
to  have  the  lands,  on  payment,  as  in  his 
former  eftate. 

So  where  7.  ^.  in   1663,  by  his  will  in  Hall^.* 

writing,  devifed  lands  to  A.  in  tail  male,  ^""<^^- 

remainder  to  the  plaintiff  in  fee,  and  having  2  WillJ  649. 

afterwards  occafion  for  money,  mortsraffed  ^^^  ^J"^ 

rriJ-r  i-  ,,.      ,^7  COln  V,  RoliC 

thole  lands  in  fee,  and  in  1683  died.   y/.  be-   show.ParL 
ingdead  without  ifTue,  the  plaintiff,   who   Ca.  156, 
had  the  remainder,  brought  his  bill  to  be  jeffcryf.**  ^' 
l^t  into  the  benefit  of  this  devife.     It  was    i  Ro^l-  Abr. 
objcfted  by  the  counfel  for  the  defendant,   ^'^:}'T^ 
who  was  the  heir  at  law,  that  this  being  a 
mortgage  in  ftc  was  an  abfolute  revocation 
pf  the  devife ;  although,  if  it  had  been  but 
^  mortgage  for  year^,  then,  xhty  admitted 
fl^e    reverfion    would    have    pafled,     and 

that 
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that  wbuld  have  caffied  *rkh  it  die  «qiii» 
ty  of  redempfion,  and  fo  the  revoca.- 
tion  -^tild  have  been  pro  tanto  only.  But 
here  being  an  cftate  in  fee  mortgaged,  tkai 
went  to  the  whole,  and  was  a  full  and  abfo- 
iute  revocation  in  lawj  and  being  fo  in  law^ 
there  was  no  reafon  for  equity  to  aid  the 
plaintiff  againft  the  heir  at  law.  But  the 
Maftcr  of  the  Rolls  was  of  opinion,  that 
a  niortgage  was  a  revocation  fro  tantg 
1  Vern,  342.  only,  which  decree  was  afterwards  affirmed 

upon  appeal  to  the  Chancellor,  his  lord- 
fhip,  declaring,  that  tho*  the  mortgage  in 
fee  was  a  revocation  at  law,  yet,  in  equity, 
it  Ihould  not  be  taken  for  a  total  revoca- 
tion, but  the  devifee  Ihould  be  admitted  to 
the  redemption.  For  the  intent  of  the  mort- 
gagor, in  making  the  mortgage,  could  be 
no  other  than  only  to  ferve  his  fpecial  pur- 
pofe  of  borrowing  money  to  fupply  his 
prefent  occafion. 

Every  contract  for  the  loan  of  money, 
fecured  by  the  conveyance  of  a  real 
cflate  to  the  lender,  and  not  made  ip 
contemplation  of  an  eventual  arrangement 
of  property,   is  in  equity,  deemed  a  mort- 

Mcllor^.  g^g^i  ^"d  all  private  agreements  between 
Lees  2  Atk.  the  parties,  to  alter  in  any  fubfequent 
45J  Infra.       ^^^^^    j^g  Qf^igi^^l  nature,    or  prevent 'the 

redemption  of  the  eftate  pledged  upon  pay- 
ment of  the  money  borrowed  with  intereft, 

2  arc 


[  'J  1 

ftttj  Void.  Vor^  were  any  fuch  agreements 
furred  to  prevail,  they  would  put  it  in 
the  power  of  every  mortgagee  to  take  ad- 
vantage of  the  neceflities  of  the  mortgagor^ 
by  iWerting  reftridive  claufes  to  pre- 
vent a  redemption  of  the  eilate  pledged^ 
unle/s  upoo  terms  iiijurious  to  the  latter* 
In  cqwty  therefore,  the  right  of  redemp- 
tion is  coniidered  as  infeparably  incident  to 
a  nruHtgage,  and  can  no  more  be  reflrainedj 
than  the  power  of  tenant  in  &e  limple  to 
alien  generally,  or  of  tenant  in  tail  to  fuf- 
fer  a  recovery  ;  it  being  a  maxim,  that  an 
eUate  cannot  be  a  mortgage  at  one  time, 
and  ac  another  time  ceafe  to  be  fo. 

Thus,  where  Sir  Robert  Jafon,  father  of  Mon^,  Ey- 
the   defendant,    being    feized  of  an  eftatc   33.Trin,  33^ 
chargeable  with  a  mortgage  for  4500/.  and   C^*** 
intereft,  to  one  Fifbery  entered  into  a  treaty 
ofmarriage  with  the  plaintiff,  and,  by  arti- 

t:l€s,  it  was  agreed  that  21C0/.  fhould  be 
paid  towards  that  debt,  with  1 500  /.  the 
portion  of  the  plaintiff,  and  600  /•  advanc- 
ed by  ^SirJ?«i^/,  which  reduced  it  to  1900/. 
for  fccurirfg;  payment  whereof,  by  inftal- 
mcnts  at  certain  times,  a  leafe  of  the  premif- 
iibs  for  five-  hundred  years  was  made  to  Tra- 
vers  and  Finch  definidants,  with  a  provifo, 
that  afterwards  they  fhould  join   with  Sir 

Robert  to  convey  the  prcmiffes  to  truftees 
and  their  heirs,  to  the  ufc  of  Sir  Robert  for 

life, 
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life,  rertniainder  to  the  plaintiff  for  hfer  joift-^ 
ture  and  in  full  of  dower,  remainder  to  the 
truftees  and  their  heirs,  in  truft,  that  if  Sir 
Robert  fhould  pay  the  igoo  /.  with  ihtereft-^ 
amounting  to  2700 /.  Vithini*  the  faid  times^ 
if  he  fhould  fo  long  live,  or  otherwife  with-^ 
in  three  years  after  the  date  of  the  lafl  men- 
tioned conveyance,  and  procure  the  leafe  to 
be  furrendered,  to  the  intent,  that  if  the 
defendant  dame  Jnne  furvived  him,  (he,  fo 
long  as  fhe  lived  rtiight  hold  the  premilTea 
difcharged  of  the  fame,  then  the  faid  iruf* 
tees  fhould  be  feized  of  the  premifTes  to  the 
ufe  of  Sir  Robert^  and  his  heirs  •  but  in  cafe 
either  of  failure  of  payment,  or  Sir  Robert^ 
•death  before  payment  and  furrender  of  the 
leafe,  then,  that  the  truflees>  and  the  heirs 
of  the  furvivor  of  them,  fhovld  fland  feized 
of  the  reverfion,  to  them  lin;iited,  in  truft 
for  the  plaintiff  and  her  heirs,  net  only  to  en-- 
able  her  to  pay  the  debty  and  free  her  jointure 
thereof y  but^  to  the  end  fhe  might  enjoy  the  in- 
heritance for  increafe  of  her  fortune ^  according 
to  an  agreement  between  her  and  ^ir  Robert-, 
and  fhould  convey  the  fame  as  fhe,.  during 
coverture  or  fole,  or  her  heirs  fhould  direft. 
Sir  Robert  Jafon  died  lea^ving  the  defendant 
his  heir.  Dame  Anne  married  Eyres  ont  of 
the  plaintiffs,  who,  there  being  a  former 
incumbrance  not  taken  notice  of,  paid  it 
with  damages. 


On 
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On  this  cafe,  Crofs  bills  were  filed  by 
Eyres  and  his  wife  to  have  the  inhericancej 
and  by  the  heir  of  Sir  Robert  to  have  the  in- 
hcritance>  on  paying  the  debt. 

On  tbe  hearing  it  was  argued  for  Eyres^ 
that  it  w^s.an  exprefs  agreement  that  the  wife 
ihould  have  the  inheritance,  if  the  debt  were 
not  paid,    or  the  lea(e  furrendered;    that 
it  could  not  be  a  mortgage,  as  to  the  wife, 
through  the.  leafe  was  a  mortgage  to  Fijher ; 
that  if  it.had  been  meant  to  have  been  a  mart- 
gdge^  the  power  of  redemption  would  have 
been  limited  to  the  heir  as  well  as  to  Sir  Ro-^ 
berty  but  it  was  only  limited   to  bim^    and 
not  io  bis  heir  j    that  there  was  reafon  for  fb 
doin^,  becaufc  her  whole  portion  had  been 
expended   in   reducing  the    debt»    and   {o^ 
until  payment  thereof,,  flxe  would  otherwifc 
have  been  without  any  profits  of  her  join- 
ture ;   (hat,    in   contemplation   of  this,    it 
was  exprcfsly  agreed,  the  reverfion  fettled  in 
the  truftees  fhould   go  to   the  cocqplainantt 
and  her  heirs,  not  only  to  enable  her  to  pay, 
the  debt,  and  free  her  jointure,  but,  to  the  end,! 
that  (he  might  enjoy  the  inheritance  for  the. 
iner^afe  fhercof*.     j^qt  the  court  decreed  if. 
a  mortgage^  faying;  that,   if  the  father  Sir. 
JS^^rr/ had- lilted  after  .^hfpc  years,    it  could 
n^t  fe^ve  'been  denied  but  J  he  might  have 
r-c4ceaae.4  It  j  and  that,; pp  mortgage  could  be. 
rw  Piorri  c:.;  V'>         altered. 
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stkcredby    ahy'artifkial  word^^   unlefs^^y 

fubfequent  agreement.  ... 

*  •    ■ 

So  where  yf,  having  fetcjed  a  jointure 
Howard  v,  on  the  plaintiff  before  marriage  that 
^^J^^  proved  defed:ive'  arid  not  of  value  accord--. 

190.  ing  to  the  marriage  agreement,  afterwards 

Sc.  2  Ca.  made  her  an  additional  jointure  of- other 
Sc.  2Vcnt,  lands,  and  then,  in  1(673,  niadcf  a  mortgage 
364*  to  the  defendant  B.  for  fecuring  1 000  /;  ^ith: 

intercft,  in  which,  among  others,  part  of 
the  jointured  lands  were  comprized :  in  the 
mortgage  deed  there  was  a  fpecial  claufe  of 
Redemption  that,  if  A.  or  the  heirs  males 
of  bis  body  fho.uld,  in  7»;7^' 1686,  pay  the 
principal  fum  and  intereft  in  the  mean  time, 
then,  he  or  the  heirs  male  of  his  body  fhould  be 
adrnitted  to  redeem,  and  there  was  likewifc  a 
covenant  to  pay  the  1000  /.  on  the  day 

of  *  1686,  and  friterieft  in  the  mean  time 

by  half-yearly  payments.  A.  died  without 
iffue,  and  his  wife,  being  a  jointrefs  of  part 
of  the  mortgaged  premifes,  and  fo  intitled  to 
redeem  the  whole,  exhibited  her  bill  in  1677 
for  that  purpofc.  The  caufe  was  heard  be- 
fore Lord  Chancellor  Nottingham,  and  after- 
wards re-heaird  before  Lord* Keeper  Norfh ; 
and  both  decreed,  that  th©  mortgage- 
fhoiild  be  redeemed  notwitbftanding  the 
mortgagor's  death 'Wtboiit  ijiie  I  the  rather, 
becaufe  the  defendant 'had  a  covenant  for- 
re-payment  of  his  mortgage  money. 

So, 
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So,  where  the  condition  of  a  mortgage  Kilvingtonv. 

was,  to  redeem  during  the  life  of  the  mort^  ^  Vem.  '^igt. 

£aior.  It  was  decreed,  that  the  heir  might  Cited  in  the 
redeem  notwithftanding. 

It  makes  no  difference  whether  the  provifo 
for  redemption  be  in  the  fame  deed ;  or, 
whether  the  conveyance  be  abfolutc,  and 
the  power  of  r^cmption  given  by  a  diftinft 
inftrumcnt. 

Tlius   where   ^.  having   a   church  leafe  ^,    . 

o  ^      Manlove  v. 

for  three  live^,  conveyed  and  affigned  it  Ball.  &  Bru- 
to  the  defendant  fi's  father,  in  confidera-  ^^^: 
ttOH  of  550/.  and,  the  conveyance  was  ab- 
{(Ante  \  Y^t  B.th^  pur  chafer y  by  deed  un- 
der his  hand  and  feal,  agreed  tbat^  if  hy  at 
the  end  of  one  year  then  next  enfuing,  paid 
him  600/,  he  would  rc-convey.  The  600/. 
was  hot  paid,  two  of  the  lives  died,  the 
leafe  was  twice  renewed  by  the  defendant 
and  hifl  father,  and  twenty  years  had  paffed 
fince  the  firft  conveyance,  when  A^  being  a 
prifoner  in  the  Fleet  and  indebted  to  the 
Warden  for  chamber  rent,  afljgned  to  him 
all  his  right,  title,  intereft,  equity,  and 
power  of  redemption*  in  the  premifes ;  whero- 
upoa  he  brought  his  bill  to  redeem,  and  it 
wa$  fp  <iecreed  on  payment  of  the  principal 
and  alfo  ihe  fines  paid  upon  the  renewal  of 
the  leafes,  with  intereft, 

C  2  Nor  ' 
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Nor  will  an  agreement  to  make  the  con- 
'^cyance  abfolute  upon  payment  of  a  further 
fum,  if  the  money  lent  be  not  paid  at  the 
day  appointed,  alter  the  cafe ;  fuch  ftipula- 
tions  being  deemed  unconfcionablc,  becaufe  s 
man  ought  not  to  have  intereft  for  his  money 
and  a  collateral  advantage  befides^  nor  may 
he  clog  the  redemption  with  any  bye  agree- 
ment. So,  where  the  plaintiffwas  the  youngeft 
Willctt.  V.  ion  of  his  father,  and  the  father  being  feized 
Winnell.  according  to  the  cuftom  of  the  manor  of  fT. 

of  a  copyhold  tenement  of  the  nature  of 
Borough  Englijh  of  the  value  of  15/.  per 
annuniy  borrowed  aoo  /.  of  the  defendant's 
father  in  j^pril  1 67 1 .  and,  for  fecuring  the 
fame,  made  a  conditional  furrender  into  the 
hands  of  two  cuftonr^ary  tenants  of  the  ma- . 
nor,  to  be  void  on  payment  of  the  20tl.  with 
intereft  in  April  167  a.  And  at  the  fame 
time,  the  defendant's  father  entered  into  a 
bond,  conditioned  that,  if  the  aoo/.  and  in- 
tereft (hould  not  be  paid  at  the  day,  then,  if 
the  defendant's  father  fliould,  within  ten 
days  afterwards,  pay  him,  his  executors, 
adminiftrators  or  afligns,  the  further  fum  of 
78  /.  in  full  for  the  pqrchafe  of  the  premifes> 
the  bond  fhould  be  void,  or  otherwife 
fhould  ftand  in  full  force.  The  plaintiflF's 
father  died  in  1671.  before  the  mortgage 
was  forfeited,  leaving  the  plaintiff,  an  in- 
fant of  two  years  old.  The  aoo/.  with 
intereft  not  being  paid  at  the  day,  the  de- 
fendant 
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fcTidant  paid  the  78/.  the  next  day,  when, 
according  to  the  condition  of  the  bond,  the 
mortgage  was  forfeited  to  the  adminiftrator 
of  the  plantifF*s  father.  The  plaintiff's  bill 
was  to  redeem  on  re-payment  of  the  200 1. 
with  intcrcft,  difcounting  the  profits.  The 
defendant,  by  his  anfwer,  infilled  it  was  an 
ablblute  purchafc,  but  the  court  decreed  a 
redemption,  not  doubting  but  it  continued 
a  mortgage :  and,  as  to  the  78  /,  declared 
Jbat  to  be  well  paid  to  the  adminiftrator, 
and  ordered  the  whole  to  be  re-paid  with 
£ofiSf  difcounting  the  mcfne  profits.  ^ 

So  where  /t.  the  defendant,  lent  money  to    Jennings  e/ 
B.  to  carry  on   buildings,  taking  a  mort-   ^^'';.'^*  ^^^^' 
gage  from  him  to  fecure  160Q0/.  with  le-    2  Vem.  520. 
gal  interefl ;  and,  in  another  deed,  executed 
^t  the  fame  time,  took  a  covenant  from  B. 
that  he  fhould  convey  to  the  defendant,  if 
he  thought  fit,  ground  rents  to  the  value  of 
fixteen  thoufand    pounds    at   the  rate    of 
twenty  years  purchafe  j  on  a  bill  to  redeem, 
the   defendant  infiftcd  upon  the  agreemenf, 
but  a  redemption  was  decreed  on  payment 
of  interefl,  principal  and  cofis,  without  re- 
gard thereto* 

Again,  where  the  plaintifF  being  feized  in  Bowen  *v. 

fee  of  lands    in  queftion  worth  200 1,  per  ,R^p,  ch. 

annum,   mortgaged  the  fame   in  1637.    td  222.  13  Car* 

the  defendant's  father  for  250/,  and  agreed,  ^* 

C  3  and 
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and  alfo  fcalcd  a  deed  for  the  abfolutc  pur- 
chafe  thereof,  if  the  money  were  not  paid  at 
end  of  feven  yeac-s  ;  a  redemptbit  was  de- 
creed notwkhft^nding,  for  the  defendant's 
father,  having  exhibited  a  bill  againft  the 
plaintiff*  for  the  land  or  the  nioncy,  nflradc 
it  evident  that  it  was  only  a.  mortgage  ori- 
gin^y,  and  being  &>  at  firft,  the  fuWe- 
queat  agreement  could  not  alter  it*. 

Nor  will  any  fubfequent  agreenichty  enter- 
ed into  between  the  affignees  of  the  mort- 
gagee and  other  peirfons  to  '  rcftri<5V  the  pe- 
riod of  redemption,  though  creditors  of  the 
mortgagor,  alter  the  nature  of  a  cwhtradt, 
originally  founded  on  a  mortgage.  Thwsr, 
Greaves'  where  One  creditor,  (mortgaged  lands,  or  the 
1  Vern,  138.   equity  of  redemption  of  them  being  fubjedk 

to  debts,  and  the  mortgagee  having  exhi- 
bited a  bill  to  redeem  or  b^  foreclofed)  un- 
dertook to  redeem,  entering  into  an  agree- 
ment with  the  other  trcSditors,  that,  if  they 
paid  him  the'money  at  a  day  appointed,  they 
fliould  redeem,  otherwife,  the  lands  ffiiould 
be  his  abfolutely.  Though  the  credi- 
tors failed  to  pay  the  nnoncy  at  the  time 
agreed  upon,  yet,  upon  a  bill  exhibited  by 
them  afterwards,  a  redemption  was  decreed. 

# 

But  although,  Courts  of  Equity  will-  not 

fofFer  the  mortgagee  to- clog  the  redemption 

with  any  ftipulation  for  a  purchafe,  at  a  fpe- 

4  ciiic 
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cific  price  agrecfdi  upon  at  the  time-  of  the 
loan>  becaufc  the  admiffion  of  fuch  a  prac- 
tice, would  furniCh  an  iftJet  to  grc^t  fraud 
and  impofition  upon  the  mortgagor ;  yet,  I 
apprehend,  a   mere  agreement  that,  in  cafe 
t)f  fdc>  an  bpportunity'of  pre-emption  fliould 
he  given  to  the  mortgagccj  would  be  decreed 
good;   but  it  mud  beicialmed  at  a  reafbn* 
able  time;   for,   where  yf. ,the  plaintiff's  Orhyv. 
brother  died,   having  pre vioufly  mortgaged   p"^|'i^^^' 
lands  toj9.  by  deed,  containing  covenants  to  5^^,  24. 
reconvey  vpon  fix  months  notice  cff  pay-  ^^-  ?  Mod. 

ment  of  die  principal  and  interefl-,  and,  that  and  Eq.  a. 
in  cafe  the  cttzte^  fhoirld  be  fold,  Bk  ftiould 
have  the  pre-emption>  5.- got  the  counter- 
part into  his  hands  after  ^'s.  deith ;  then  the 
plaintiff  gave  him  fix  months  notice  that  he 
would  pay  off  the  mortgage,  which  he  refuf- 
ing  to  accept,  the  plaintiff  exhibited  his  bill 
for  a  re-conveyance  of  his  eft^te,  having  en- 
tered into  articles  for  the  fale  thereof.  B.  in 
his  anfwer,  inlifted  on  the  covenant  for  pre- 
emption ',  but,  it  appearing  that,  neither  the 
plaintiff,  or  purchafer  knew  any  thing 
of  tl^is  covenant,  the  coiimterpirt  of  the  deed^ 
having  been  in  fi's.  cuftody  1  tfca*  th^  plain- 
tiff on  applieatibn  fot  it  had  beerr  d6hk6  it, 
the  todrtgagec  infiftiftg  only  <^  paynrtent,  aU 
lodging  the  fccurity^  Was  tc^  Harrow  fdr^th* 
roooe^  fcnt  and  t^tijat^rfiflg  t&  f6rcQ]ofe^ 
never  having  memianed  hfts^  ils^  to-  prid- 
^ption  until;  dfter  ^tfee  eft^t*  ^i^  fold  i  it 

C  4  was 
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Was  faid,  he  oiight  not  to  fet  it  up  to  the  pre- 
judice of  the  purchafor,  having  had  time  to 
claim  it  if  he  had  pleafcd,  before  the  eftatc 
was  fold,  and  it  was  decreed  accordingly. 


Barrel  v. 

Sabine. 

1  Vern,  268, 


.' 


A  diQ ihftion  hath  been  made  by  the  court 
of  Chanc<fry  between  contra&s  ocigihally 
founded  upon  lending  and  borrowirlg^  of 
nriohey  with  an  agreement  for  a  purchaft  ift 
a  certain  event,  and  cafes,  where,  after 
atifiortgage,  a  new  agreement  hath  been  en- 
tered into  and  executed  by  the  parties  for- 
an  abfolute  purchaTe,  although  there  be  a 
fubfequent, declaration,  that  the  mortgagor 
may  have  hi§  eftateupon  payment  of  intereft, 
principal  and  colls  i  or,  where  a  rcleafe  of 
the  equity  of  redemption  is  given  with  a  col- 
lateral agreerrient  to.  reconvey,  upon  re-pay- 
ipent  of  the  pur^chafc-Emoney ;  and,  in  the 
latter  cafes  it  hath  been  determined  that  no 
re-purchafe  fhall  be  had,  uriiefs  upon  ftrift 
performance  of  the  conditions  ftipulated.; 


Cottercl  -v. 
Purchafe  Ca. 
ill  Eq.  Temp. 
Lord  Talbot, 
61. 


..  Thus  where  -^,  a  joint  tenant  with  B.  her 
fjfter,  rnade  an  abfolute  conveyance  to  C.  in 
fi^efor:  104/- which  was.  admitted  to  be  in- 
tended only  as  a  mortgage ;  fome  time  after, 
in  1708,  thofe  deeds  were  cancelled,  and  then 
^,  in.confideration  of  184/.  (including  the 
104/.)  paid  by  C,  conveyed  the  eftatc  ul/upra, 
but  with  a  ftirther  covenant  not  to  agree  to 
any  partition  without  C$  confent.    B.  was.  in 

poflTeffion 
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poffeffion  till  1710,  when  C,  ejcfting  her  out 
of  the  moiety,  enjoyed  it  quietly  till  1726.  at 
which  time'^.  brought  a  bill  for  redemption, 
to  -which- C.  pleaded  himfelf  an  abfolutepur- 
'  chafer.  The  receipts  given  for  the  money 
mentioned  it  to  be  purchafe-money.  In 
17 10.  there  was  an  agreement  that  J.  might 
iave  the  eftatc  again,  ifdefired,  on  payment 
of  principal,  intereft  and  charges.  It  was 
^rft  heard  before  the  Mafter  of  the  Rolls  who 
difmiffed  the  bill.  Afterwards  it  came  on 
before  Lord  Chancellor  I'alboty  who  obferved 
the  cafe  was  very  dark ;  the  firft  deed  was  ad- 
mitted to  be  a  mortgage,  the  fecond  was 
made  in  the  fame  manner  excepting  the  co- 
venant refpeding  the  partition,  which  was 
the  daf kert  part  of  the  cafe  ;  for  to  fuppofe 
that  it  was  an  abfolute  conveyance  and  to 
take  a  covenant  from  one  who  had  nothing 
to  do  with  the  eftate,  made  both  the  cove- 
nant and  parties,  vague  and  ridiculous  ;  but 
that  it  would  bje.  equally  fo,  if  the  deed  was 
fuppofcd  not  to  be  an  adtual  conveyance,  fo 
jhat  it  was  of  no  great  weight,  and  ought  to 
be  laid  out  of  the  qucftion.  That  he  was  in- 
clined upon  the  whole  to  ^think  the  convey- 
ance in  1708,  was  at  firft  an  abfolute  con- 
veyance. .  The  agreement,  -  in  17 10,  for  the 
rc-purchafe,  (hewed  it  was*  not  redeemable 
at  firft  5  the  acquiefcence  of  fixteen  years  un- 
der C*s.  poffeffion,  was  a  ftrong  evidence  of 
it;  and,  his  Lordfliip,  upon  the circumftanccs 
of  the  cafe,  affirmed  his  Honor's  decree. 

So, 


[  *^  J 

GH^r^  '^-  So,  where  lairds  in  fFales  were  mortgaged 
15  Vin.  Abr.  for  400/.  and  afterwards,  neither  principal  or 
2E^*^Ca*^'  ,intereQ:  being  paid  at  the  time  linfihe4>  the 
Abn  59^'-  mortgagee  brought  an  ejeftment,  got'piflif- 
pK  6.  ^  fion  of  the  premiffe&>  and  then  obtain.ed  a  f^- 
ParLCa.  149.   leafe  of  the  equity  of  rddemptaori  from.ibc 

mortgagor,  upon  paym^ent  of  350/.  morci^; 
a  note  was  given  at  the  time  of  eXecijiting^riije 
releafc,  that  the  rdeafee,  on  paynaent  of  th^ 
750/.  and  all  charges  of   repairs  withia.  a 
year  by  the  releafor,  ftiould  fell  and  cooycy 
to  him  the  premifes.    Payment  having,  been 
ncgledtcd  for    fixteen    yearsy    redcraptiaa 
was  not  allowed,  the  note  being  confidei^ed 
as  an  original  agreement  betweert  the  pa^ r 
ties  to  fell  and  convey  the  preniifcr  xtp^vt 
the  terms  therein  mentioned,  but  notdritt 
the  releafor  fliould  be  at  liberty  to -nxiccte 
the  fame. 

We  muft  remark  here  alfb  that,  if  the 
tranfaftionpaffes  between  perfonsdf  the  fJm* 
family,  and  there  appears  upon -the  fac<  df 
the  contraft,  or  in  proof,  an  intenttoii,  in  ^ 
certain  event,  to  benefit  the  lender  of  the 
money,  the  contradt  will  be  confidencd  as 
wearing  a  kind  of  double  afped,  and  the 
court  will  fupport  the  intention  of  the. par- 
ties to  turn  a  mortgage  inta  a  pturdhafc'  in 
a  certain  event,  though  contrary  t5o  the,  ge* 
neral  ruic;  for,  in  fuch  cafe,  there  is  nor  dan- 
gcr  of  any  fraud  or  prafticc  againft  ihc  msrcr- 
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gagor^^hich  is  the  mifchief  intended  to  be 
prevented  by  a  ftri<3:  obfervance  of  the  max- 
iai  in  equity,  that  an  ejlate  cannot  be  a 
mortgage  at  one  timey  and  an  ajjolute  fur- 
chafe  at, another. 

Tfuas  where  one  fcifcd  in  fee,  in  confi-  Bonham  -v. 

dcration.of  icooi.  paid  to  him  by  a  perfon  ^  Vent°*^6 

that  married  his  kinfwoman,   conveyed  to  i  Vera.  7. 

him  and  his  heirs>  and  took  a  re-demifc  for  ^^X'  ^\*'  „ 

.  .  2  Ca.  ch.  5  8« 

ninety-nine  years  if  he  fliould  live  fo  k>ng^ 
with  a  covenant  therein  that,  if  he  Ihould  pay 
1000/.  with  the  intcrcfl:  that  fhould  be  due  for 
the  lame  at  any  time  during  his  lifcy  the  mort- 
gagee Ihould  reconvey  to  him  and  his  heirs; 
and,  if  the  mortgagor  did  not  pay  the  money ^ 
then  his  heirs,  (^cjhould  have  no  power  to 
redetMy  th^  mortgagor  died,  the  ny;»ney  not 
being  paid.  His  heir  preferred  a  bill  to 
redeem,  and,  at  fir  ft,  it  was  fo  decreed  by- 
Lord  Nottingham.     Afterwards     the  caufe 

came  on  again,  upoiit  a  demurrer  to  a  bill  of 
review,  to  rcverfe  that  decree.  It  was  ar- 
gued for  the  demurrer^  that  an  eftate  could 
not  be  a  mortgage  at  one  tiir^,  and  aftcr^ 
wards  become  an  abfolute  purchafe  by 
one  and  the  fame  deed;  that  the  mort- 
gagee, in  this  cafe,  bad  a  proper  remcrfy^ 
and  might  have  made  his  eftate  abfotote 
tn  a  legal  courfe,  by  exhibiting  a  bill  to  fore- 
clofe  3  but  the  cauFU  kio&nt^  to  r^erfe  the 
decree. 

-And 


r-v 
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K  Vcrn.  232.       And  this  caufe  coming  on  de  iniegro,  the 

Lord  Keeper  adhered  to  his  former  opinion, 
that  there  ought  to  be  no  redemption  ;  prin- 
cipally, becaufe  it  was  proved  in  the  caufe^ 
that  the  defign  of  the  mortgagor  was  to 
rnake  a  fettlement  by  this  mortgage,  and 
that  he  intended  a  kindnefs  and  benefit  to 
the  mortgagee,  in  cafe  he  Ihould  not  think 
fit  to  redeem  in  his  life  time.  And,  as  there 
.  was  an  exprefs  covenant  that  the  mortgagor 
might  redeem  at  any  time  during  his  life,  his 
Lordfhip  thought  he  could  not  in  equity  have 
been  debarred  of  that  privilege,  for,  by  a  bill 
to  foreclofe  a  man,  you  could  only  bar  him 
of  his  equitable  title  when  his  eftate  in  law 
was  become  forfeited :  but,  when  he  had  a 
a  continuing  title  at  law,  as  in  this  cafe, 
by  an  exprefs  provifo  that  he  might  redeem 
at  any  time  during  life,  he  thought  equity 
could  not  have  debarred  him  of  that  privi- 
lege. And  therefore,  feeing  the  mortgagee,  in 
the  prefent  cafe,  could  not  have  compelled  the 
mortgagor  to  redeem,  and  that  the  mortgagor 
might  have,  lived  fo  long  as  to  have,  made 
it  an  ill  bargain,  then,  when  by  contingency 
it  happened  to  be  a  good. bargain,  there  was 
no  reafon  to  raife  an  equity  to  take  the 
eftate  from  the  mortgagee,  efpecially  where 
there  was  a  kindnefs  and  benefit  intended 
him  by  the  mortgagor.  And  Lord  Notting- 
ham'%  decree  was  reverfed,  and  the  rever- 


^ 
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fal   afterwards  affirmed  in  parliament  held 
1  &  2  ^.  and  M. 

So,  if  a  man  borrows  money  of  his  bro-   1  Vera.  195; 
thcr,  and  agrees  to  make  him  a  mortgage, 
and,   that  if  he  has  no  iflue  male,   he  ihall 
have    the  land;   fuch  an  agreement,  made 
out  by  proofs  might  be  decreed  in  equity. 

Another  exception  hath  been  made  to  this 
genera]  rule,  namely,  where  a  conditional  con- 
veyance is  made,  to  be  void  upon  payment  of  a 
fum  certain  within  a  ftipulated  time,  in  con- 
templation of  a  fettlement  or  family  provi-  King  v. 
fioni  as  where  ^,  feizcdof  a  copyhold  in  fee,  ^  e^  Ca. 
furrendcred  it  upon  his  marriage  to  the  ufe  Abr.  595.  8« 
of  himfelf  and  his  wife  in  fpecial  tail,  re- 
mainder to  her  in  fee,  upon  condition  that, 
if  he  paid  50/.  at  a  day  certain  to  the 
daughter  that  the  wife  had,  then,  the  whole 
furrender  to  be  void.  The  day  elapfed,  the 
fifty  pounds  not  paid,  and  the  hufband 
died  without  iffue.  Oh  a  bill  to  redeem* 
brought  by  his  heiragainft  a  purchafcr  from 
the  wife,  the  defendant  pleaded,  that  he. 
was  a  purchafer  for  a  valuable  coiiiGdeca- 
tion  without  notice  5  and  it  was  refblvcd,- 
that  this  Was  not  originally  defigned  itbnm 
mortgage,  but  that,  th?  party  by  fettling  ip 
thus,   had  left  it  in  his  eledion,  either  to 

perform 


^) 
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perform  the  condition  by  paying  the  money, 
to  let  the  fettlement  ftand  ;  *  he   had 


or 


chofen    the  latter,    and  the  plea  was  al- 
lowed. 


Sir  Nicli. 
Wolilon.  v. 
A  don. 
Hs(rdrer55ii 


So  where  one,  upon  his  marriage,  covenant- 
ed that  his  wife  ftiould  be  paid  one  thoufand 
pounds  within  two  years  after  his  death,  and 
for  performance  thereof  entered  into  a  ftatute; 
but  who,  prior  to  the  covenant  and  ftatute, 
had  mortgaged  part  of  the  lands  for  five  hun- 
dred pounds  for  certain  years.  Afterwards 
he  devifed  thefe  lands  to  his  wife  and  her 
heirs,  if  the  thoufand  pounds  were  not  paid 
to  her  according  to  the  marriage  covenant, 
yihe  paying  off  the  faid  500/.  he  died, 
leaving  his  wife  executrix,  to  whofe  hands 
affets  came;  the  1000/.  not  being  paid 
to  the  wife,  flic  paid  off  the  500  /.  and  had 
the  mortgage  lands  affigncd  to  her.  She 
then  conveyed  over  the  mortgage  lands  in 
fee  by  fine  and  deed.  The  queftion  was, 
whether  the  heir  of  the  covenantor  could 
redeem,  paying  the  thoufand  pounds  and  the. 
five  hundred  pounds  with  intereft  upbn.dif- 
count  of  profits  ?  And  the  Lord  Chief  Baron 
vas  of  opinion  he  could  nots  for,  the  deyife 
to  the  wife  was  abfolute>  if  the  thoufand 
pounds  1;^ere  not  paid  at  the  time  ap- 
pointed. 
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»    A   diftin<fti(Hi  hath  been  likewift  tkken, 

l«tw^n  mortgages,  and  dcfeafable  purchafes, 

fubje^t  CO  re-purchtfes  within  a  tirm  limited^ 

where  the   intereft  is  taken  by  way  of  rent 

charge  5  for,  in  tfce  latter  cafes,  the  ftipula- 

(ions  naadc   between  the   parties  nnuft   be 

ibiAly    adhered  to,    or    the  eftate  of  the 

grantee  will  become  abfolute.     If  it  were 

otherwifie,  it  vr^u|4  make  property  very  pre- 

frff io^s  ;  for  if,  after  the  term  .agreed  vpon, 

th^.oftftte  were  to  he  cbnfidered  as  a  redeem- 

tble  intcreft,  then,  it  would  be  only  a  per- 

fil^nal  ^ft^tfif     buf/  if  confidered  as   abfo- 

lute^  it.  would  be  a  freehold,  and  muft  be 

COnveyeid  a$  fuch.     This  would  create  great 

confuiion,  and  render  it  very   difBcult  for 

perlbn^  either  to  difppfe  of  fuch^  property, 

or  .to  fettle  what  kind  of  conveyance  was 

prc^r. 

t 

Thus  where  /.  S.  granted  a   rent  charge  pioycr  v. 
in  fee  of  48 /.  a  year  to  5,  upon  condition,   Levington. 
that  ilM  S.  ihould  at  any  time  give  notice  [^^^^^  ^^^' 
to  pay  in  ^he  cohfideration  nioney,  (being 
8cxd/.)  by  inft33[q5ents,    viz.  ^00/.  at  the 
end  of  every  fix  ^onths^   and  Ihould  pur- 
fxi^xit  to  fuch  notice,:  pay  4»he  fame  and 
incereft  at  any  time  during  his  life  iime^  then  the 
l^rant  to  be  roid.^    There  was  no  covenant 
isi^L  S^  to  pajy,  the  money>  and   the   rent 
charge  was  much  left  than  what  the  intereft 
came  .to,   (intercft  being  then  8  fer  c^nt.) 

B. 
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|f.  had  conveyed  it  over  after  /•  S\.  death 
to   a  purcbafor  with  collateral  Jecuritj  for 
quiet  cjoyment,  and  the  purcbafor  had  after- 
wards made  a  marriage  Settlement  upon  it. 
The  queftion  was,  whether  it  was  redecni- 
able  after  fixty  years  ?  And  it  was  decreed, 
by  Lord  Cooper^  that  it  was  not.     His  Lord- 
fhip  obferved,   it  was   material  that  at  the 
time  of  making  the  mortgage,  intereft  was 
at  8  per  Cent,  the  rent  charge  therefore  was 
much  lefs  than  the  intereft  of  the  money; 
confequently  the  payment  of  the  rent  charge 
could  not  be  taken  as  the  payment  of  the 
intereft  :   that  fcveral  circumftances  occur- 
red in  this   cafe,  which,  though  *  each   of 
them  fmgly  might  not  be  of  force  to  bar 
the  redemption,  yet,  joined  together,   were 
ftrong  enough  to  prevail  over  it  j  that  the 
mortgagee  feemed  to  bave  allowed  a  conjider- 
ation  for  purchafing  the  equity  of  redemp- 
tion after  the  death  of  the  mortgagor  i  firft, 
by   taking  the  rent   of    48/.   per  annum, 
fecondly,    by  agreeing  to  have  his  money 
by  inftalments,  thirdly,  by  leaving  it  only  at 
tl\e  elcftion  of  the  mortgagor  whether  he- 
would  redeem  or  noti   that  there.couId.be 
no  reafon  given  why  fuch  a  contingent  righr 
of  redemption  might  not,    upon  fair  and- 
reafonable     terms^     be    purchafed  r   that 
length  of  time,  where   fo  great  as  in\tbc: 
prefent  cafe,  was  a  good  bat  of  redemption; 
of  a  rent  charge,  as   well  as  of  laijd  j  that 
a  the 


N 


the  mortgagor  was  not  bound  to  pay^^tUc 
Xaoncy  by  am?  toyenant.  ,  . .. 

^Tn?  Reporter  obferve3  lipon  tH.i^  laft  calfe, 
tnac  It  ira$  tnougat  length  of  time  wa^  the 
prindpai. objt'ftibn'to'tne  rcacrnptioh ;'.  oii^ 
!ft-trH(f''t'dfeo'fife/^or^\?..i>«/w^ich   came   2Atk.494. 


ibpeaJ  ff I 

lit*hcd'''agfeemcnts  •=fW<< 
th<»  i-c-pardtM-  VercKgaFJ  ^is-^brififfc^ffl*  . 

•  f  I  *  '  •      "x 

.  I"ft  tMii  tfafei'  a  ifnoftgagc  wai  niadc  oP  an 
eftate  bjrtfec  pkititifF'is  grartdfacTier  ¥homas 

bead'i''\^^Whit'ebeads  aftertfards,  dntfte^ytfi 
pf  7«»^  ^  1 685!,  mortgage^  the  .  H^it^  ^eftatc 
to  (^arl^rjgbi  an^  ^ey^i^od  ,an A.  tbp/ir  hpicf 

for  fffiuJCing  20.9).  ,.«>5^i9'?  ^^?^^ /?"<!. iwf 
/on-  ^^^V  -^fr^^'''.  :y^J'c  parties ;..  aftd  ^Civ/r 
%vrigbf,^rA  He^woG^,  ^^ order,  to  .fccyf e,t.hcm> 
fejves'theint^reft^  jmad^  a  leaf^.tpthcpUinf 
tiff's  fatji^r  and  to  his,  affignv  ,4^teA,tfae 
12th  of  j^''^  168^,  for  five  thoufands  years, 
at«hic'ftte  efeiw/.)r  j/JearTdr  the  tftfec  'firft 
^tiisfi  aakfi  Q^fi  a^^cxp  for-  ^hc  reobaindepiorth^j 
mmi'?niifUi9f,2i^Jhi^^lf^'o/Thr4^  ;  tb« 

e$n9f  reta  bbmaouycyhd.  'jR;edeSf)u4iad  been 
gimsn  fijpsrtinlcBfbni^irei?^  HMl^<Mfetknt&fof 
A  iiwo-c*iij;c :  tfic^  laftwtjeijft'^tt]?  }flC?l*r^b. 

3^11 
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* 

The  2Qo/.  lent,  was  money  left  under  one 
SumtCs  will  in  1687,  and  direfted  to  be  laid 
out  in  the  purchafe  of  lands  in  fee,  iji  Lmca- 
Jhire^  or  Cbejhirey  the  rents  to  be  applied  to- 
wards cloatKing  twenty  Four  aged  and  needy 
houfekf  epers.  The  cftate,  at  the  time  of  the 
TT)ortg^ge,  was  worth  500  A  only,  but  was  jiqw 
valued  at  900  L  T|ie  plaiiitlff  oa  tk^  ooth 
yannary  ifi^K  had  given  xiotice  that h^  would 
psty.in  the  jnooey: ;  bi;it|  die  defendant  .a  new 
truftee  of  the  charity,  had  refufed  to  take  it^ 
iofiding,  that  itwa^  an  abfoIute)porch4re; 
And  t€  was  &  decreed  by  Fortifwi-  Mafter 
of  the  Rolls,  from  which  decree  there  was 
now  an  appeal  made  to  the  Chancellor, 

His  Lordfliip  faid  there  were  two  general 
queftions  in  the  cafe.  Firft,  as  to  the  con- 
traft^  whether  the  tranfa£tion  was  In  its  na<- 
ture  a  mortgage^  or  a  defeafable  purchafc 
fubjeft  to  a  rc-purchafe  ?  Secondly,  whether 
if  originally  intended  as  a  mortgage*  length 
of  time  would  not  be  a  bar  to  redeeming  ?  * 

i^  s  to  the  firii:,  there '  was  a  difFerence 
between  fuch  an  agreementas  this  which 
related  to  a. rent-charge  ifluing  ^ut  <^f  landi 
and  an  agreement  which  i^elated  to  the  land 
itfelf.  Sp  ^Hb'the  tditr-  of  cfMMg.  .anfent^ 
chargcj  .aiyi>nMrt^iging  ki  iient-clargie  ynxp 
<^ff^i[ent  ^OATidcraiioQs  \  when  a  jooife  took  I 
mortgage^  the  produce  of  the    cftate  was 

not 
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not  only  barely  adequate  to  the  tntereft,  or 
even  to  a  perpetual  payment  of  the  intereft, 
but  generally  was  double  the  value  of  the 
intereft  of  the  money  lent.  If  any  fetters 
had  been  laid  upon  redeeming  the  mortgaged 
eftate^  ly  an^igiruil  agreement  either  in  the 
mortgage  deed,  or  in  a  feparate  deed,  it  would 
not  have  availed,  where  it  was  don0  wifba  de- 
fign  io  wreft  the  eftate  fraudulently  eui  of  the 
bands  cfthe  nwtgagor.  But-what  fraud  or  in- 
convenience was  there  in  this  cafe  i  The  land 
Itfelf  was  not  psCrred  with,  but  it  was  merely 
felling  a  rent*charge  ftridly  adequate  to  the 
confideration  given  -,  and,  inftead  of  having  a 
chance  for  the  whole  eftate,  the  lender  was 
contented  to  buy  the  intereft  for  ever  by 
way  of  rent-charge. 

As  to  the  particular  agreement  his 
Lordftiip  faid  that  from  that,  and  from 
the  articles  made  in  1789,  it  appeared 
plainly  to  be  the  intention  of  the  parties 
that,  after  the  end  of  three  years,  the 
intereft  fliould  be  changed  into  a  rent- 
charge,  and  be  irredeemable. 

« 

,  His  Lprdfliip  further  faid,  it  VM  "^fc 
terial,^that  the  money  left  to  th^M^jiarity 
and  lent,  was  not  to  be  laid  out  at  interr 
eft,  , but  to  be  invefted,in  land  in  fee 
Rn^J^t^i  fo  that  the  truftecs,  being  under 
an  inability  of  treating  in  the  common  way, 

D  2  put 
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put;  it  in*  this  mediodi  and.the'will  itfdf  laid 
the  foundation  of  the  traiiikftiqn,  and  clcarr 
ed  the  defendants  from  tho  fUggdlioa  of 

pppreQiqu  and  ii-ppoifition*  .    .   .-  * 


•  I 


Likewise    an   ^fiential  circuniftance  .;in 

this  cafe   Was,  that  tbcte  was  tio  covei)an( 

I  Will,  >7i.  in  the  d.eejd  fpr  thei  r^payn\ent  of  the  tnortr 

.gage  money  i  fw  though,  in  general,  thi| 
was  no  r^lt  againtt  redemptions,  here^ 
}t  was  explanatory:  .of  the  whole  fchemi? 
and  intention  of  tbfe  pax  ties.  He  did.npt 
founfl  hi^opiniofi  Hngly  upon  the  nature  of 
the  contraftj  but  alio  upon  the  great  JcBgth 
oftimQ  elapfqd,  being  48  years,  Not  that 
rbe  general  rule  of  the  courtj;^.  (not  to  fuffer 
a  romrnon  and  plain  mortgage.,  tp  he  re-t 
deemed  after  the  mortgagee  had  been  ia 
recept:o::>  of  the .  rents  aAd  prpfitg  a  Qc^fi- 
iiderable.tinic,  bc^'auie  i;:  wouldib?  malting 
him  bailiff  to  the  mortgagor  and  fubjed  tg 
;  n  account,]  applied  forcibly  in  this  cafe  oi 
a  rent  charge ;  \tnere  would  be  nofuch  in- 
convenience, for  the'pcrfpn  rnjght  eafily 
account/  but  the  r^ue  .of  property  w^s 
greatly  altered  fince' 1689,  therefore  more 
might  have  been  faid,  if  the^  redemption 
"h^d  be^n'propofed  fooner. "  His  tx)rdmip 
cbnclddcd  by  faying,  the  bill  w^s*  properly 
dirrriifled  'at  the  Rolls  riot  fo'muith  iipqn  ge- 
neral ruKs,  as  upon  the  pirticul^gr  circum- 

*   •'  .  /  .        .  i  I  >  .  -    •  I  I     \J  * » I  1 4     I  ,  .H 
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flhtti^ei  of  tbef  c&lcj  a^d  of  the  fimilkude  be^  Sap  a.  Page 
tmtCfi  it  wd  f h W .  »f  J^ivfT  V.  JUvingtan.         3 » • 

It  is  to  be  obfcrved  upon  the  reafoning 
\ti   this  cafe  that,  although  Lord  Hardwicke 
Aatec)  Jtfae-  l(s|igch  of  thne^  as  aa  additional 
reM<W;  i^  ^MPPW-of  this  decree,  yet,   he 
oiUy  .urged  it  a)  so.  its  operation  in  altering 
the  value  of  th^. property)  and  not  as  a  pre- 
fumption  of  the  grantor's  having  abandoned 
his  right  of  tedcmption,  if  he  had  ever  been 
intitlcd    to   it.   J^nd    his.  Lordfhip    prin* 
aipally    deterinined  .upon  the  fpecial   cir- 
cumf^p^^jpf  the  cwtradl,  for,  as  he  juftl/ 
obfei;vf(^,.  Jength  of ^ time  was  allowed  to  be 
a  gpp4  objection  to  reqpmption,   bccaufq  of 
the  ^difficulty  it  kid  upon  the  mortgagee  of 
accounting,    which,  in  the  cafe  of  a  rent* 
charge,  .di4  not  exid.    A  diftinftion  which   . 
had  been  taken  before  in  the  cafe  of  Ldfd' 
fViddrington  v.  Jennings  in  Lord  HarcoUrt^%   Widdrington 
time,,  cited  by  S\v  J(^€ff>  Jekyl  in  Floyer  and  '''"v^m","'^^^' 
l^en^ingtony  ^where  the  .cpurt  taok  a  difitrenc?   aj©.   * 
bctweifn  pi  mortgage,  of  a  rent-charge,  arid 
qf.  raij|J^,;aod.,  allowed  a  redemption  jn  the 

fofo^jer  cafe  after  eighty  years. 

•      *  ) 

0- 

And  it  reefns  frortl  the  deCcrmlnatioh  'in  TaAurgh  n;. 
the  iafe^  of  Tfjlurgh  ,  arid  Mc.  Namcra,  v.  Sir  Jp'l-olii?,'^'- 
KohirJ'EchUn,  et  at:  th^t  fuch.a  conrraftre-   Par.  Ca. 
Ijpc^iiiglaqdsi  limiting  *Ae  payment  of  the   "*** 
iribney     advanced  *  and  '  intercl^  thireupotf 


.1* '.. 
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to  a  fdriiculaf  pmaJ,  would  be  confidcnetl 
in  the  nature  of  a  cOndittonal  {>urch«f(f/*aild 
no  redemption  allowed  thereof,    after  the 

time  ftipulatcd,  ^  -     "  ^i 

This  cafe  came  before  the  Hotifcof  Lottif 
upon  an  appeal  from  a  decree  made  by  thfe 
Lord  Chancellor  of  Ireland,  in  the  year  1752, 
on  the  following  circumftances.  viz. 

King  James  I.  by  his  letters  j^atent  under 
the  great  fcal  dated  the  ijth  of  June  160?, 

granted  divers  premifes  to  John  King  and 
JabnBfngley  and  their  afligns,  for  116  years, 
to  commence  from  the '  1 8th  of  May  then  laft 
paft,  at  a  certain  yearly  rent.  The  refidue 
of  which  term,  by  deied  dated  the  a6th  of 
May  1677,  became  vetted  in  JbhnTaJburgb^ 
father  of  Henry  ^ajburgb  the  appellant  in 
the  caufe. 


^   •  King  Charles  the  L  by  his  letters  patent^ 

dated  the  afth  of  March  1647,  granted 
the  fame  pfemifes  to  Sir  Maurice  Euftace 
and  his  heirs  at  a  like  rent,  but  without  re- 
citing or  taking  any  notice  of  the  -term  of 
T  1 16  years.  Sir  Maitrice,  hy  his  will  dated 
*  the  20th  of.  June,  1665,  devifed  the  jpre- 
miiesr  ifiter  aiia,  to  his  nephew  Sir  John 
Eufiace  in  fee ;  who*    by  virtue  thereof^  or 

fs  heir  at  law  of  the  teltatbi'.  bec^me^n^ 

i«  >  •  -  ».        '   ■  ,      .J      ^  ■  • 

titled  to  the  reverfion  and  inheritance  of  the 
4  *    *  premifes. 
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pri^iArj,  «q)C^.apt  ,on  ^  the  determination 
of  f.]^teim6(  ii'6  year*. 

ye^ly  value  of  .ioQ /. .  Sir  7^^*>  in  cgnfi- 
dmtioQ .  of .  29p /.  Ijaiti  .him  by  the  faid 
JekaSaJturzki  4»«^,  byJcafc.and  r^,l<;afe,  dat- 
cd  the  jcih  jipd  3ijft  of  iliijjF,  i68i»  grant 
and  co^iyjcy  (|}C  H^p^  to  Charles  fajbwrgbt  and 
his  hcih,  in  truft  for  Jahn  ^ajlurgh  \  in  which 
ipdcia^irc;  of .  rcic^fe,  fjticrc  wa^i  a^«>vifo.to 
thf  fojiowiig  -«ff?ft>.  w>.  Thalfc.if  Siy  jii^W; 
Euftact^  ^i^heirs^cxcqbCors^^'Pr  ^Av^\S^^^tOT%^ 
ibf^  O^  (9  ^ar^s,  i4ijhurgk^  his  ex(e;cucors»< 
^mjf^;^or^  pr  affigps,  at  the  epd  of 
'  6]irf;  ;yc94r^  to  be  accounted  from  ^  dace 
of  d^  i?U^As>  the  fum  of  aoo/..  w^^  full, 
inteinieA  for  the  iame,  at  the  rate,  qf  lo /.  ftr^ 
€€ni.:jin  4jrwi», J^c;ct>rdi.ag  to  thccuftoi^ 
<^,:fhe  J^y^gdom;  iffr.^eiflfuly  ^t!w^  tjgrv,  it 
ibould  ^be  nUwIul  /or  him  and  hff>  ^heirw 
)mo  thrpitjmi»rta.feff0Bter^  and  the  ^fame 
co.re-jM|frefraiid,4cniinr  as  mJm^nidihm 

eutor|»  OP  a^mil^flr^tor^  fliouldifail  in^ay-^ 
BJCBttoC'.the  fijiBRcy  iniib  inotttfl  ^  tj»im 
Wl^edrf  }^t.;tben>  )|^  e^^  of.  ,tjif,,^i^ 

dsfeifablii :  .^  lfr4  »n.  ^m§  ^  ««^m*  Wfi 
I^^i2**»i.hi%itei?%*pd  i^^smiAf^i^ 
W  Pl^ ;  of  P»^^'  a»  aforefaidj  be ;  f«c 
fvsr  debarred  from  all  right  and  relief  in 

D  4  equity. 


.•v-.jp.f!tfi:'-i*^'.;»    ^*fii   no  ^:w.:i  > 


ccjuity,  againft  tnc  tenor  of  the  laid  relcafc. 
And  Sir>A«did  ffiePeVi  *  fc^r  Wn^^^^^^^^ 


r^'T^''^Mznt  m  M^'died;  oh  the-pW-bf- 

fie  gi-arft?6i^_tb"yepV^^lfc  w  *  the' 


was 
the 
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being 

tf»fe  inteV^  i^fet^bf  lmi%l3cen  pild  i^-^W 
r^j^)»J|i&  '(ha'vJHgno  riiii'tfdy  at  liv^«tt-«iWi*^ 
pdl  llfiii  iia|mcnt/th€  'cftafe  bffrt^'My^-* 
revrt-ftbli  ffliffj^akntf't/iidrithfe'dfcVerfflfasitton- 
<lf>-a  ^^  ol^^Hch-"tK9'(i  wefc  thtn'^'^'^ear*- 
unexf)Wd|)>e)*?brtcd'^  bfliy-ih  i/J^^/i-'i^Syi* 
M'  tlie"-'natiie  ^T  Wam'mjburgb^-  agViait-Sir^ 


iW4Ka!4*a^  SA' -^ai^ir 'l£»jn^?ii^)^  kk'^ni^ 
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ch«  tl^nor  and"  true  n^eittirHg  bf  tBc  ihclen- 
Aires  of  leafe  and't^l*!*?-     -'  '■  '-  '•"  <•' '  ■> 

T  %  •  •  «  f  r 

•*  •  "•         "     f  •<•%  1^     Iff.    t        f      09  i  * 

V  Sir  7^for  beiri^:  fefvifd  ^#Wi  wJiUfpind  m 
an(wer  this  bilt^>fh>dd'>diit<all- prOceA  of 
eoift^mpt^to  a  f^iM^itni^  wad  w^Mjf^; 
tSBS^  appeared  by  hisr  ^  <Sl8rkpiftdfk*aftd 
a  commiirion  for  taking^Us^^^it^vMnin'ifiB^ 
lanJ,  which  was  granted  by  confent.  But 
it'iii^s  ^bVdered'that/  -^nfeft-  tW  -iBkni  was 
iHsttirfted' bt  tlwf'iiddf  [jyrf?4btt6f#}flg,'  thtf 
c4«ft  ihoutdvt>'e  ^tcdoWATtf^Utf  heard/"tthd* 

i<eglc6led  -  tq  ^rifv^ft-  ^at  *h^!  time  limited, 
fekirfier^^tiriie' w^'^' ^'ii'eft-hJm  .but"  he 
ftill  t  negle^bifig'  kd^^  '^niW4t;  :&:  4^ciaee'.  was 
m^de.  the  iTth  I><ff^**^r,  i^88yJ  tfc«  h^ 
(hould  be  foreclofed,  unlcfs  the  principdl; 
intereft  and  cofts  were  paid  before  the  1 1 
December,''  i6S^/^        '      ^       «      -'^ ' 

*  « 

•^'Atttntsctdi' Sir- 'yon  Enjiaie  Vetu/ttc^'to 
ifelahd,  and'lfvrf'rtiArtlrc  ftH^  ij^,^  *vheh 
h^  dicH'witHouf  iffOe  j « Bat  'tie  V?wtb<flt, 
any  dAd  ftepr  to'lftrj^each^their  prt)ctedlngi 
oi^Bc^reefj' or  didhc/'cverlittembt  td^-ieelc 
^reder^ti*on«<>f-tfec^Ven«trt,1firut  jfciitfii 


iH  ii^9y;  'iaurd- entered '  thereupon.     And  not 

imagin* 


'  '\ 
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years  under  the  dee^c*  any  peribo  wovld.iet 
up  a  claim  thereto  under  Sir  John  Euftncey  he 

l^io4«»Wu-Qi  ^«r4  the  ?4rfvOf *^V,  17^2, 
in  c<in64emtl|)fl  :of  z.  fmSA)f  3to  L  demMird 
the^  fame  to  tbc  apfkdlMt  Ganrgi  M^Ne-- 

yeatfy :  rent  x>f  2  50w7* 


But,  iJie  y*ljue  of  Hands  in  Ireland  fi^ngt 
c<mfider4^y;  a.bHi  lyas  -exjbibiied'  la  idMS^ 
court  of  chancery  ichere,  rjp  ^^/)7t>/^  i7»jr 
by  fcvcral  perfbns  in  figlifc(9f,r*b«r  mifvfdij 
nifqe^  and  ^Q-lK««fl«sirf/.Siry^i>fc£«^^ 
alfedging,  that  tl?ic  )3iU  (^  ,forei?lfl^^      :^li^ 

obtained  by  furprii«^.:fra\i4  and  im^nit&idh ; 
and  jH^iying  it  might  twi  reviewed  land  rer 

Vfcrftd*  , 

I      . '  ....    -      ....... 

Afterwards,  in  Jfril  17^9,  the  app?l* 
lant  i%i}r)r  put  in  a  plea  and  anfwer  to 
fhisrbiUj  (which,  haviiig  ^bated^  th^j^  <^ni- 
fwi;  a  i5^ghttoreviTfi).infi^yjg;Onthc>ri^ 
as.. before  fct forth }  an4; ^^hcr.p^^ng^ 
thekafc  and  releafe  excepted}  in  16$  f>.  by 
Sir  J^n .  Euia$f^  the .  dcclaratioji  of  truft 
f^ecwed  by  Cbarkf  St^^urgby  the4eci:ee  of 
lbreclofttce>,  and  tbf^  pcpcec^ii^gs  hi^d.  In  t^ 
caufej  and  the  great  length  of  time  and  ac* 

i^neicepfip  tinder  that^  <kcrce«  And  Gff^ge 
MNamarM  ij^nsed  .notice  of  iche  rcTponjJ.- 
«nts*  title,  and  infift^di  that  he  was  a^ pur- 

chafer. 
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Cud  term  wkboiit  any  iHMkc.  But,  ic  wa» 
decreed*  that  ppoii' die  re^ndents  paying 
file  appellant  Hetny  tlici  principal,  intereft 
add  cofts  due  to  him»  ho  Jbtnild  re^coQvey 
f^  fiube;  and  as  to  M'N^nur^t  an  UTue  was 
direftcd  to  be  trifd,  stihcther  he,  at  anytime, 
and  when, .  had^inodce  that  the  eo-faeirafles 
•f  Sih'  Ji^tt  Ekftacf  had,  or  claiaied  any 
and  what,  right  to  the.  lands:  in.t[ueftioa» 
af^^r  die  l^fe  to  Kingmi  Binghy  IHould 
ejtpke.    • 

'      '  ■     '         .  I     .    .  •        '      * 

From  this  decrasithe  appeal  "was. brought; 
it  being  ifiMedy^  ora  the  part  of  the  appeU 
lants,  that,:as'dke  caft'vas  drcumftancedg, 
there  oughc  to  be  no  redemption^  iipdnany 
terms  whatever  ;  it  having  been  e^pf^fi^y 
agreed  by  the  releale  in  1681,  tliat,  iftho 
money  was  not  paid  within  five  y^9^h  the 
eilate  fliould  be  irredeemable  j  T^  oug^t 
therefone  to  be  conHdered  as  a  con^Ation^^ 
purchafe,  attd  the  rather,  becaufe  ther?  wa)i 
no  ddvenant  tb  rcpsly  the  nvmc^^*  That,  as 
the^  tippeManc  T^a^fi^,  or  thok  under 
whom  be  claimed,  a^uld  not  awnpel  payt> 
ment,  h  o^ht  nbr  09  base  beettdccnml  t 
mortgage  i  #ir,  incafesof  mor^agest  the 
remedy  ftould  be  recipr^al,  coniequontlya 
no  equity  of  redertiption  could  arife  or- 
fpring  from  the  condition  contaihed  in  the 

^deafe  i  for  the^fuppo^  fiJedge  was  Only  a 

rcvcrfi€>a. 


(    44    ] 

whereof  no  lels  dislQ  43  ivere .  then  to  come/ 
during  which  tiinb  it  boisld.  yield  n6  mao-^ 
Her  of  frOic  or  prpfiti^  .Jh^t  the  ^00  /.  watu 
a  fufficietit  confidoracifin/  for  the  ;ahfolutc. 
purchafe  xcordivig/^txk  <At:.iimB  .xahic  :d£ 
laniisiiilrdlatrtL  ^Tbitith^ kltixeei  oftbe  %iih 

tie^ifhb^r  *  t(A%\  odgbtito.dbkrHndfiig.^^ail; 

as  cUiin^giunder^hkfti  o Anci)  tv^n  fbppipi^. 
liig  thlstdbelhd  cafoafactTK3yi>tgtgft^lefiri||: 
and  undoubtedly  redeemable,  yet,  coo^er^ 
ing  the  length  of  time  that  the  mortgagor,  and 
thbfe  d^imitig  uirder  'Mni)f}ibafi  jadqmeTefd, 
witl^0«it  demanding  ^fuxih)  r4iieffnpfiqn)  ati4f 
legard  beihg  had  to  tlio  Qi&cr:.c^cwfifl;ifci^ri 
Ces  of  fh^  cafei  'norcdompfiiirr.pu^ht  ito  ^ 

To  this  it  was  anfwered  jby  the.  rci|<md^ 
i»its.-^That  (ipon  thonfaocl  df  thd  d^ecdb. 
ilfte  ti'anfaf^ion  appeared  to  i}e  k  mortgage, 
that  '7i?l»«  y4/2^ttri;^:underftDodit  fo  td^bie,^ 
o^he^  ^^uld  not; have  **bcpiight  hi$  biUj  ofi 
fore<i!bfiirfe;*'  That,  fycii^claufes  :to  ,rcftrai;h 
the  tektejnpdon  .were.aiw.aySk,co»ifid«red.-ii>. 
equitypas^  rewris  -.vctbdcd'  f#oin'  tfe^  ^(ie(??fl>t: 
deifi  of  :the,  borrower,  aitd  tcpdJpg  ^to  .^^ry^ 
and  opptiiffion  ^rtbatj  the  d^crec^^  .'i6ii8,; 
was  .hQt  biiidiag  or.coRclufive,  being  ^ob-, 
tained' in  ilhis  abfen^ce  of  Sir  John  Eujjtac^i\ 
tfith:wt.>a^y  defenqp,  andjii^.^tiqi^  of  w<w. 

'   :  V  -  and 


an4  general  c9i^u§on  ^  it  \ifas  Acycr  cam- 
pleated,  or  the.  accpiint ,  diredted  takeo,  or 
the .  o^dei  for  foreclofure  made  abfolutCtr- 
As  to  the  length  of  tinv,  it  was  .ikkj,  thu 
the  firft  leafe  granted  did  not  expire  untU 
1724,  ^hich  vfp§i  ij/Z^r  the  firitbilX  ferrc- 
dpix^ption  was  J^rought ;  con^quenjdy,,  J*^ 
^^<ff^  cqi|ld  npt  be  coafidered  as  a  mprtga^ 
gee  ;in.p9nreino|^t^U,after  the  expir^tipn  of 
fh^t  tcr^i  for;  dii^|}g.  ii;s  contiiijLiaaoe,  he 
was  in  poiTefTion  as.  a  tenanti^aad  not  as  a 
.  ixiortgagcc.  Befides^  Sif*  J^bff  £ufta^e  being 
in  England  fropi  rhe.  t^p  of  malpng  the 
mortgage  till  nP^r  hj^  4^th,  aad  in  extren^c 
poyVrtyY  ^nd .  his  heiwi,^  la^  having 
J^e^n  under  cov^f ture  pr  infi^ncy  from  that 
time,  to  the  tirpe  of  Jili^ig  th^ir  l?ill,  ia 
^723,  which  was  before  th^.  r^verfionarf 
eftate  came  iatopoffelSpa,.  tioiaQhcsjOfitdckf 
C9uld  rpafoni|b|y.bje  i^^mcd  to  theni.  A$ 
toMiNamarag  itwpsfajd  to  t)e:pr(^ci4J^y;hc 
refpond^jirs,  .thai:,the,fln^in^fcfi:Vi^djpf.th^ 
jrearljr  vjlqe  of  9ob/^and,^hat  jhe^only  poq- 
fideratioa  for.  hl^  Je^e^wa^^.  ^  fipp  .qf.jpft/, 
anci 'an  •  amiu^l  ,rcijit;jo(^5Q/i  ,an4,.  t^.at.  i* 
appeared  in  the  cayfej  .i:J>nc.h<}.hadii^tie^  ijf 
tjie  rjjfppn^eqf >. tja^i:  Pf1^v^u§  ^cSi^i^^taking 
the  leafe  5  and  that  covenants  wewt  inlfaitcd' 
therein  for  bearing  the  lofs,  in  cafe  of  an 
$yi<^iva^  for  wh^c^  re^fo^s  it*  w^  hpfifd.thc 
^j)|i/i^  WfW|Ul  b«t;dftfp[iifltd  with  C0i^4 .  ^m  . " 


».  .0 


W 
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But  it  was  ordered'  and  adjudgcd>  that 
the  proceWrngs,  orders  ^nd  decrees  therein 
complained  of,  Ihould  be  revcrfcd^  and  the 
refpondehts  bill  dirmrtTcd: 

I  thotrght  it;  neccflary  to  ftailc  the  realbm^ 
l>ffered  by  the  parties  to  this  appeal  rather 
at  large,  befcaufe,  a  fetisfaftory  anfwer  being 
givftn  to  the  arguments  of  the  appellants 
fotinded,  upon  the  length  of  time  that  had 
clapfed  fince  the  decree  for  foreclofure,  upon 
the  decree  itfelf,  and  upon  the  purchafc  of 
Mc  Namnray  the  cafe  appears  to  me  to  turn 
abftraftedly  upon  the  queftion  of  the  legality 
or  illegality  of  the  provifo  for  a  rc-purchafe. 
And,  indeed,  if  the  order  for  foreclofurc  had 
even  been  npadc  abfblute,  I  apprehend  it 
would  have  made  no  difference  in  the  cafe 
had  the  tranfaftion  been  adjudged  a  mort- 
gage, and  the  provifo  been  conlidered  by 
tht  Lords  as  inferted  with  a  view  to  re- 
ftrain  the  equity  of  redemption  ;  becaufe,  in 
fuch  cafe,  the  orgin^  agreement  would 
have  beenconfidered-as  fraudulent,  and  the 
artifice  of  adding  the  fanaion  of  the  court 
to  the  tranfaaion,  would  only  have  made  the 
eondua  of  the  parties  appear  in  a  more  cri- 
minal view;  -  -  > 


T    r    ' 


oFredemi>cioii  u  rebuttctrb^-  agreements  6t 
tiv».kind,  and  the  tranfaaioh  it  confidered 
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as  a  caoditional  purchafe,  the  intention  of 
the  parties  at  the  time  of  contraftlng  muft^, 
I  apprehend,  be  dearly  proved  or  necelTa- 
rily  implied,  from  the  circumftances  attend- 
ing ir,  othcrwife  the  general  rule  will  not 
be  departed  from* 

In  the  cafe  of  JaJ^n  v.  E/res  it  is  faid, 
divers    proofs  touching  parol  declaranoni 
were    dflfered    and    read   on    both    fidesi 
which  the  court  would  take  no  notice  of,  Bonham  ^. 
but  this  point  is  ^  now  fettled    otherwifcj,  Ncwcomb. 
mortgages  not  being  confidered  as  con-  ^"f^/^/^f* 
veyances    of  land   widiin  the    ilatute  of  sBorr.py^^ 
frauds.     Thus,   In    the   cafe  of  Richards  Richardt  v. 
againft  Simmsj    where  the   queftion    was,   Sim«u. 
whether  parol  evidence  could  be  given  of    *'^***~-  ^ 
the  mortgagees  having  difchai^ed  the  mort- 
gagor from  the  debt;    the  fail,  as  fworn^ 
was,  that,  when  the  mortgagor  went  to  the 
houfe  of  the    mortgagee  with  the  box  of 
writings,  wherein    the    mortgage  and  the 
bond  were,  and  offered  them  to  the  mort- 

gagee,  the  mortgagee  put  the  deeds  lt>ack 
and  foid^  fake  i^ck  your  writings^  I  freely  for- 
give  yotiJbe  i/fi/^.  and  then,  fpeaking  to 
the  mortgagor's ,  mother  who  ,  was  pre- 
fent,,  faid,;  /  always  told  you  1  would  he 
kind  ioyour/ony  now  you  fee  lam  as  good  as  my 
wgrd.  1  he  Juord  Cia^ceJlor^  as  to  this  evi- 
dence, obfcrvcd  the  rvile  u^on.this  htad  was 
the  fame  in  law  and  in  equity  i  and  his  opi- 
nion 


f  ♦?  ] 

txion  was  that  it  might  be  admitted.     The 
ftatutc  .ipdeed  laid   down  a  very  ftritfl'but 
proper ., rule,  relating , to  real  cftatcs,t^/z.  thaf 
**  no  interejl^  any  longer  than  fpr  three  years, 
ihquld  .p2^4-.iB  tlxem  without  writing,  nor 
any  truft  in  them  for  a  leader  time,  .unleU 
the  truft  arofe  by  operation  of  law.'*    The 
feme  rule  .by  that* ftatutc  related: to  the 
^eviljiijg  of  rejfl  eftates  j  ^but^^n  all  thefe  cafea^ 
^herqwaia.adiflieireqce  l?oth  in  law  and  equity^ 
\)ietween  ah^Mtfc  eft^tes  in  ftc  -and  for  9 
^icrRiof  yeaig,;  and-  conditional  .eftatcs  for 
Ibcuring  tl)c  paynient  of  afum  oi*  fums  of 
i^^oney.    In  th^  (^ft^^of  abfolutc  cft^tes,  it 
could  not  »be  ^mittcd^  ,that  parol  evidence 
of  the  gift  of  deed Sj^  mould   cpnvey,  the 
lands  theoifelves  i    ]but^:  where  a  mortgage 
was  made  of  an  e&ate  tha$  was  only  con- 
fuiered  as  a  fee.urjty  focmonev  due,  the  land 
th^re  was  the  accident,  au.endipg  upQn  thp. 
i|ioney,   and  when  ;hfdebt:^  was  jdifchar^gecj 
die  intereft  in  the  Jaiidribllowed  of  courfc. 
In  law*  the  intereft  ^h  the^land  was  tiioreby, 
defeated;  an   equity,  a  truft  arofe  for  the 
beneot  of  the  mortgagor. '   In  4n  ejectment 
where  4  title  wa^  madcuridtr'  la  ^rtiorrga'ge; 
I'f  evidcnct'  ilpas'  giv^h  that  tHc  "d^t-  v;^!* 
"fatisfied;  this'  was  ' 'corifi^def ctl  ^s^'idfifatrH^ 
the'ieftatV:  which  the'  mw'tgag<^e  ft'ltf^in'^fhl 
land;VanQ  in  fuch "Cafes,  elpecrally  wh^rc'tH(5i 
mortgage  was  ancient,  the^cbtfrt  would  pre- 
fume  that  the'* money  Iwas  paic^i 'at'ihc  day,* 

-."""'*  •  iM    .  r      M  '         •      * 
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talnd  wouW  direft  the  jury  to  give  their  vcr- 
di^  accordingl)r>  ufilefs  it  clearly  appeared 
that  the  money  could  not  be  paid  at  the 
day ;  no  writing  was  in  thefe  cafes  necella-* 
rjr,  which  flicwcd  that,   even   at  law,   the 
dtitt  was  coofidered  as  the  principal  and 
thelaad  omly  the  accident.    Equity  went 
farther,  and  in  ail  cafe$  faid  that,  when  the 
debt  apfMared  to  be  fatisfied,  there  atofe  a 
tfuft  by  operation    of  law  for  the    benefit 
0#  the  mortgagor.     This  cafe  was  within 
the  exception  in  the  ftatucc  of  frauds,  which 
had  beeii  nientioned,  as  to  trufts  arifing  by 
dperation  of  law;  and  in  thefe  {<xt  of  caies 
t^  court  received  any  kind  of  evidence  of 
payment:    therefore,    if   a    mortgage  was 
inad«    by    one  partner    to    another,    and 
the  mortgagor  agreed  with    the  mortgagee 
that  he  (hould  take  a  certain  part  of  the 
profits  of  the  partncrlhip  in  difcharge  of  the 
mortgage,  thatofitfclf  would  difcharge  it. 
Here  was  a  nxMtgage  made,  and  a  bond 
at  the  fennte  time   entered  into  for  perfor- 
riiance  of  covenants.  Su^ofe  an  obligee  de- 
livered up  a  bond  with  intent  to  difcharge 
a  debt,  the  debt  would  certainly  be  thereby 
difcharged ;  and,  if  the  bond  was  difcharged 
mtfaepfefentcaie,  the  mortgage  would  be 
difehargcd    with  it ;   iris  Lordlhip  direc- 
ted an  iffue  to  try  whether  thefe  exprcflions 
were  ufed  oir.noi^  the  evidence  as  to  this 
point  being  doubtfuL 

E  S« 
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Hampton  v.  So  VfUert  H,  in  confideration  of  toL  paid 
Je^cont  ^y  ^^^  defendant  *5,  Conveyed  an  houfc  and 
2.  Vcrn*  288.  furrendered  a  copyhold  eftatc  to  him  and 

his  heirs  J  the  bill  was  for  a  reconveyance 
on  paynncnt  of  the  remainder  due  of  the  80  /. 
and  intereft.  The  defendant,  by  anfwer, 
infifted,  that  the  conveyance  was  abfolutc 
to  him  and  his  heirs,  without  any  provifo, 
claufe,  or  agreement  that  the  plain tifFmight 
redeem  ;  but  confeffed  it  was  in  truft  that,  / 
after  the  80  /.  with  intereft  was  paid,  the 
defendant  Jhouldjiand/eized  for  the  benefit  of 
the  plaintiffs  wife  and  children,  although  no 
fuch  truft  was  declared  in  writing.  For  the. 
plaintiff  it  was  infifted,  that  he,  having 
replied  to  the  defendant's  anfwer  who  had 
not  m({de  any  proof  of  fuch  pretended  truft ^ 
was  bound  by  his  confefTion,  that  he  was  notto 
have  the  eftate  abfolutely  to  hintfelf  and  that; 
no  regard  ought  to  be  had  to  the  matter 
fet  forth  in  avoidance  of  the  plaintiffs  de- 
mand, becaufe  the  defendant  had  not  prov- 
ed it.  But  the  court  decreed  the  truft  for  the 
benefit  of  the  wife  and  children. 

Robinfon «:;.  ^^^^  ^^  ^^^  ^*^^  ^^  Robinfon  V.  Gee,  Lord 
Gee.  Hardwicke  was  of  opinion,  parol  evidence 

I  Vet.  251 4     could  not  be  admitted  as  to  an  agreement 

between.  Co-mortgagors,  to  charge  the  lands 
otherwife  than  they  would  have  been  affec- 
ted by  the  operation  of  law  upon  the  con- 
traft. 

That 
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That  Cale,   as  to  the  point  in  queftiohj 
%as'thus :  A.  tenant  in  tail,  remainder  to  his 
brother  in  tail  with  other  remainders,  want- 
ing to  raife  money  to  difcharg<i  debts  on 
the  cftate^  propofed  to  &.  to  join  in  a  mort- 
gage, which  was  agreed  to  and  done ;  both 
joined  in  the  bond,  bdc  A^  being  firft  n^mcdj 
received  the  money.     The  remainder  being 
refted  in   poflbiTidft  in    5  9   on    the    death 
of  Ay  the    creditors  of  A-,    brought  a  bill 
to    turn  the   irfortgage   and   intereft  on  the 
cftate  of  5.  and  to  exonerate  the  perfonal 
eftate  of  y/.  Parol  evidence   was  offered  of 
d   particular    agreement   betweeii   the  bro- 
thers that  this  debt  (hould  rfeft  intirtly  upon 
the  eftate  of  fi  ;    this  was  objefted  to  aS  not 
being  proper  fevidbnc^  Within  the  ftatiitc  of 
frauds,    becaufe  only   parol  \  whereas,  this 
being  a  real  right  annexed  to  a  real  eftate^ 
fuch    an    agreement  could  not  be   proved 
without  writihg.     Lord  Hardwicke  oMewtdy    iTci.  253. 
as  to  this  p/art  of  the  cafe,   that,  as  to  the 
j5arol  evidence,  it  waS  not  neceflary  to  giv^ 
an  abfolute  opinion,  but^   he  doubted  whe- 
ther it  would  be  good.     This  was  certainly 
a  kind  cff  r<»al   rights   being  to  affeft  a  real 
e&atu:  in  all  invents    contrary  to  the   writing,    Selwin.'^' 
ahd  to  rebut  the  equity.     Before  the  cafe  of  Cafetefep; 
Brown  V.  Selwin,     it  was   held  in    fevcral   s^cTV^' 
cafes,  that  parol  evidence  nniight  be  given  Brown** 
td  rebut  an  ctjuity,  dthough  relating  to  a  •porr^er^''^" 
real  right;  but,   in  that  which  was  the  cafe   243. 
€>f  *  will,   the.  Lords  held  ocherwife  :  from   2^ ^^^'- 

E  2  ^hich  ^ 
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vhich  determination,  going  farther  than 
any  had  ever  gone  before  hrs  Lordfliip  did 
indeed  diflfcr  in  opinion  ;  his  Lordlhip  faid 
the  equity  there  was  that,  two  perfons  being 
made  exectJsCors  zn^  .rejiduary  Legatees,  and 
one  of  them  being  indebted  to  the  teftator 
t;o  the  amount  of  3000/,  the  latter  infilled 
his  d^bt  was  thereby  extinguifhed,  the  fo;*- 
uier  affirmed  the  contrary,  and  claimed  ^ 
ijioiety  of  the  3000/  as  one  of  the.  rejiduary 
Legatees,  The  former  offered  parol  proof 
of  his  being  made  an  executor  by  the  icfta- 
tor  with  intent  to  extinguifh  that  debt, 
but  the  Lords  would  not  fuffer  it  to  be  readi 
and  his  Lordlhip  faid  this  was  a  ftronger 
cafe  than  that,  then  under  confideration; 
but,  even  fuppofing  thi»  evidence  might  be 
read,  his  Lordlhip  thought  it  was  not  fuffi- 
cient  tp  prove  what  it  was  brought  for. 

We  muft  here  obferVe  the  evident  dif- 
tinftion  between  the  laft  cafe  and  thofe  of 
Richards  and  Symtnsy  and  Hampton  and  Spen- 
eer  ;  and  alfo  between  thefe  cafes  and  that  of 
Brown  B.nd  Selwin  referred  to  by  luord  Hard* 
wicke ;  which  laft,  I  apprehend,  turned  upon 
a  different  point  and  was  not  governed  by 
the  ftatute  of /rayds :  for,  in  the  cafes  of 
Richards  and  Symmsj  and  Hampton  and  Spen^ 
cer^  the  queftion,  as  to  admiffion  of  parol 
evidence,  arofe  between  the  mortgagors  and 
mortgagees  or  their  reprefcntatives  ^  but^ 

in 
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in  the  laft  cafe,  the  qucftion  was  between 
the   creditors  of  a  joint  mortgagor   and  his 
co-mortgagor,   the  latter  of  whom,   in  law) 
independent  of  any  parol  agreement,  was 
tonfidered  only  as  a  collateral  fecurity:  but, 
if  the  parol  agreement  had  been  admitted 
in    evidence,    it  wduld  have   charged    the 
fcftate  of  the  latter,  which  would  not  other- 
wife  have  been  dfFefted,  if  the  deceafed  mort-^ 
gagor   had   left  aflets.     Conftquently,    the 
ground  of  admitting  parol  evidehce  in  the 
former  cafe  does  not  exift  in  the  latter ;  for 
the   court,    in  the  former  cafe,    confidered 
the  cffence  of  the  contraft  as  a  negotiation 
for  a  loan,  the  knd  as  pledged  collaterally 
to  fecure  the  payment  of  it  j  that  therefore 
any  evidence  which  explained,  impeached, 
ot*  difcharged    the  perfonal   contract  for  i 
loan  afFeftcd  the  land,  not  direftly  but  con^ 
Jequentially  only.     E)c.  Gra.    if  the    money 
borrowed  was  paid  or  the  debt  difcharged, 
fhc  lien  upon  the  land,  which  was   only  to 
fecure  that,  determined  j  in  equity  therefore. 
It  was  from  thenceforth  held  in  truft  for  the 
mofrtga^of.     But,  in  the  cafe  of   Rol in/on 
tAA  Gee,  the  evidehce  offered  went  direc^lly 
to  affeft  the  lands  in  the   hands  of  the  fur- 
diving  mortgagor  with  a  parol  agreement, 
fcontrary  to  the   (fatute  of  frauds,  made  in 
conterhplation  of  a  mortgage  it  is  true  j  but 
totally  irrelative  to  the  cohtradt  for  the  loan 
between  the  mortgagor  and  mortgagee,  to 

E  3  which^ 


which,  in  the  former  cafe,  the  evidenee 
offered  was  confidered  to  apply  diredjtly,  and 
by  afSefting  that,  to  affeft  the  land  indi- 
rcdtly  andconfequentially  :  and,  in  the  cafe  of 
Brown  and  Selwh,  the  objeft  was  to  procure 
the  admifllon  of  parol  evidence  to  fhew 
^  that,  the  teftator  intended  words  in  his  will  to 

Operate  othprwifc  than  they  would  do  if  taken 
2 Mod.  II.      according  to  their   ordinary    import,    con? 

Cheyne/s  <     ^^^^V  ^^  ^  fettled  rule  of  law   that,   where  a 
cafe.  will   or  inftrument  explains  itfelf,  no   evi- 

^Vcrn337.   ^^"^^   outofitlhall  be  admitted;  but  the 
Ibid,  625.       intention  ihall  be  coUedled  from  the  written 

words ;  for,  eyen  in  the  cafe  of  ^n  ambi- 
guity on  the  face  of  acjeed  or  will,  it  is  clear 
law,  that  it  can  npver  be  helped  by  aver- 
ment ;  bccaufc  the  law  will  not  couple  an4 
mingle  nr^atter  of  fpecialty  which  is  of  higher 
nature,  with  matter  of  averment  which  15 
of  inferior  account  i  fo/,  that  would  be  to 
make  all  deeds  doubtful  and  fubjed  to  aycr^, 
ments,  and  fo,  in  efFea,  thipgs  to  paf^  with- 
out  deed,  which  the  law  appointeth  ftiall 
not  pafs  but  by  deed.  And,  therefore,  if  a 
^    •  man  give  land  in  tail,  (though  it  be  by  will,) 

the  remainder  in  tail,  and  add  a  provifo  tq 
reftrain  alienation  and  create  a  perpetuity: 
it  cannot  be  averred  and  proved,  uppn  the 
ambiguity  of  the  reference  in  this  claufe^ 
that  the  intent  of  the  devifor  was,  that  the 
reftraint  ifliould  go  only  to  him  in  remain- 
der ana  the  heirs  of  his  body,  and  that  thq 

tenant 
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tenant  in  tail  in  poifeilion  was  meant  to  be 
at  large ;  it  being  a  fixed  maxima  that  all 
ambiguity  of  words  arifing  from  matter 
within  a  deed  or  inftrument,  may  be  holpen 
by  conftru&ion,  or  in  fome  cafes  by  ele&ion^ 
but  never  by  averment. 

• 

Indeed,  there  arc  cafes,  in  which  parol 
evidence  is  admitted  to  flicwthe  intention 
of  a  teftator  ordevifor;  but  thofc  cafes  are 
n0t  where  the  ambiguity  appears  upon  the 
deed  or  inftrument,  but,  where  there  is  fome 
collateral  matter  out  of  the  deed  which 
giveth  rife  to  it  s  as  where  a  man  bequeaths 
a  legacy  or  devifes  an  eftate  to  J.  S.  the  fon  of 
N^  and  N.  hath  two  fons  of  that  name ;  it 
is  clear,  upon  the  face  of  the  will,  that  the  , 
donor  meant  a  benefit  to  J.  S^  the  Ion  of  JV, 
yet,  an  ambiguity  arifcs  out  of  the  deed, 
from  AT/s  having  two  fons  of  that  name^  that 
renders  it  doubtful  which  of  them  was  intend* 
cd  to  be  benefitted  ;  to  remove  which  doubts 
parol  evidence  may  be  admitted. 

So,  where  a  man  gave  his  wife  a  legacy  Dockfey  v. 

ofiooo/,   and,  as  to  the  refidue  of  his  real  ^id.   and 
eftate^    (except  one  clofe  in    his  will   be-   executrix, 
queathed  to  a  charity,)  devifcd  it  to  her  and  p  ^^^q^  Iza. 
her  heirs,   in   trufl  to  fell  the  fame,  or  fo  aEq.Cp.Abr. 
much  thereof  as  fhould  be  needful,  for  pay-  4^5-  C^-4* 
ment  of  his  debts  and  legacies ;  and  alfo  ^07  x.  u 

gave  4II  his  perfonal  eftate  to  her  towards  Dutchcf^of 

t;    ^  «^„r^o«^  Beaufort  V4 

Jp  4  payment 
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Lady  Gran-  payment  of  his  debts  and  Jegacies,  and 
I  Brown's  made  her  executrix  j  the  qucftion  vra»,  whe-* 
Parl.Ca.30s.  ther  here  was  an  implied,  or  refulting  truft 

Sc.  I  Wms.     jj^  jj^g  executrix,  as  to  the   rcfiduc  after  his 

114. 

Sc.  2  Vern.     debts  and  legacies  paid,  for  the  benefit  of  the 

^48»  heir ;  and  parol  evidence  was  admitted  to 

fliew    that,  it  was  the  teftator's   intention, 

this  fhould  be  a  beneficial  devife  to  the  wife 

and  executrix. 


It  is  obfervable  in  this,  as  in  the  preceding 
cafe,  that  the  ambiguity  arifcs  from,  a  cir- 
cumftance  out  of  the  will,  and  not  upon 
the  face  of  it  j  viz.  the  wife's  being  capa-* 
ble  of  taking  the  bequefts  given  by  th^ 
teftator  in  two  capacities,  as  legatee  to  her 
own  ufe,  and  as  executrix  in  truft  for  the 
next  of  kins  and,  it  being  doubtful  which 
way  fhe  was  intended  to  take  by  the  tef- 
tator,  becaufe  it  was  prima  facie  reafonable 
to  prefume  he  would  not  have  given  her  part 
as  a  legatee,  if  he  had  meant  to  give  her 
the  whole^  refidue  beneficially  as  executrix^ 
for  the  latter  bequeft  would  have  involved 
in  it  the  former,  therefore,  as  there  was  no 
doubt  but  that  (he  took  the  whole  by  the 
will,  the  only  queftion  was,  in  what  capacity 
fhe  took  it.  And  it  is  Kkc  a  bequeft  of  50^ 
to  7.  S.  and  100  /.  to  J.  S.  Ibns  of  /f.  B,  in 
which  cafe,  there  can  be  no  doubt  but  parol 
evidence  would  be  admitted  to  prove,  which 
fon  was  meant  to  have  the  grcatei-'and 
'3  which 


r  $7  1 

which  the  lefler  legacy  i  the^only  differcnc 
being  thatj  in  the  latter  cafe^  the  bequeft 
would  be  to  two  perfons  in  their  natural 
capacities  $  whereas,  in  the  former  it  is  to 
one  pefCon  capable  of  taking  in  two  diftindk 
capacities^  the  one  natural,  the  other  arti* 
ficial.  '^^ 

But,  in  thecafe  ofBrozvn  and  Selwih,  there 
was  a  plain  and  cxprefs  devife  of  a  moiety 
of  every  part  of  the  teftator's  perfonal  cftate, 
not  before  difpofed  of,  to  the  co-executor, 
of  which,  the  debt  to  the  teftator  was  iridif- 
putably  part.  Therefore  no  doubt  arofe,  as 
to  the  bequeft,  by  matter  out  of  the  will ; 
but,  the  intent  was  to  deftroy  the  force  of 
the  written  will  and  overturn  the  plain 
words  of  it  by  parol  evidence  only;  and  not 
to  obviate  or  take  off  an  implication,  which 
might  or  might  not  take  place,  and  yet  the 
words  of  the  will  have  their  force  and  ope- 
ration; nor  was  it  to  anfwer  any  rule  or 
conftruftion  of  equity  arifing  upon,  or  con- 
fident with  the  words  of  the  will,  but,  to 
controul  and  take  away  a  plain  devife  an*d 
exprefs  gift  to  the  co-executor. 

2  Vern,  506. 

Nor  do  I  apprehend  either  of  theft  cafes  2  Freem. 

interfere  with  the  refolutions  that  have  been  ^^^ii  5^^ 

made,  as  to    admitting  parol  evidence  oh  2  Eq.  Ca. 

agreements    refpefting  lands;    thofe  caf^is  ^^y^^^l\ 

^  depertdifig       ^^'      * 
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depending  Upon  another  principle,  viz.  that 
of  the  jurifdiftion  of  equity  where  there  is 
fraud.  As  where  an  agreement  for  amortgage 
was  drawn  by  the  mortgagee,  the  mortga- 
gor being  able  to  write  his  mark  o^ly^  and 
1  Atk.  aJQ*     ^^^  mortgagee  oipitte^  to  infert  a  covenant 

for  redemption  j  in  which  cafe,  on  a  1)111  tQ 
foreclofc,  the  court  permitted  the  mortga- 
gor to  read  evidence  to  fliew  the  omifTion. 

5  Atk.  xSg^  So,  where  a  mortgage  was  drawn  in  two 
pro:,  Ch»  deed?,  one  an  abfolute  conveyance,  the 
^  *  *  other  a  defcazance,  and  the  mortgagee  omit- 

ted to  execute  the  defeazancc,  the  mortga- 
gor was  permitted  tp  fhew  the  rpiftake. 


lbl4. 


Again,  where  an  abfolut^  conveyance  wa^ 
made  for  a  fum  of  money,  and  the  perfoq 
to  whom  it  was  made,  inftead  of  entering 
and  receiving  the  profits,  demanded  intereft 
for  his  money  and  had  it  paid  him  ;  this  was 
admitted  as  evidence  to  explain  the  nature 
of  the  conveyance. 

For,  in  fuch  cafes,  the  proof  offered  i$ 
not  confidered  as  a  variation  of  the  agrcc-» 
ment,  but  explanatory  only  of  what  it  was 
meant  to  have  been ;  and  the  allowing  any 
pther  qonftruftion  upon  the  flanite  of  frauds 
and  perjuries,  would  be  to  make  it  a  guard 
^nd  proteftion  to  fraud,  inftead  of  a  ftcurity 

jigtipft  tt|  a3  was  the  intention  oif  it. 

Another 
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Another  exception  likewife  dcfcrvcs  our  Hamptonv- 
attention  in  fpeaking  of  this  ftatute,  and  Supra.  «o^ 
that  is,  in  cafes  of  fecret  trufts  of  eftates 
that  do  not  appear  upon  the  face  of  the 
deeds  whereby  they  are  conveyed,  butarp 
admitted  by  the  truftee;  for  fuch  cafes, 
Ibeing  out  of  the  mifchief,  are  confidered, 
in  equity,  as  not  having  been  in  conteni- 
plation  of  th^  legiflature  on  pafllng  th^t 
ft^tutp. 


CAP, 
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CAP.     III. 

fi)f  t^t  3rttcte0  of  a  fl{Bo>^ 
mo^tgagcD  lip  l)tm. 


2  Blackft.  A  S  foon  as  the  cftatc  of  the  mortgagee  is 

Gom.  158.      JTY  created,  which  is  now  done,  either  by 

leafc  and  releafe,  bargain  and  fale,  or  more 
frequently  by  creation  ofa  term  for  years  in 
the  premifes,  he  may  immediately  enter  upon 
the  lands,  but  fubjeft  to  be  difpoflfeffed 
upon  performance  of  the  condition,  by  pay- 
ment of  the  mortgage  money,  at  the  day 
limited.  The  ufual  way  therefore,  as  hath 
been  faid,  is  to  agree  that  the  mort- 
gagor Ihall  hold  the  land  till  the  day  affign- 
ed  for  payment,  and  that  the  mortgagee 
Ihall  not  intermeddle  with  the  poffeffion 
until  default  therein.  And  in  cafe  of 
failure,  whereby  the  eftate  becomes  abfo- 
lute,  the  mortgagee  may  enter  upon  it, 
and  take  pofleflion,  without  any  poflibility 
at  law  of  being  afterwards  evided  by  the 
mortgagor. 

Some 
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Some  deubts  have  arifcn,  what  cftatc  the  Powfeley  ^. 
irv>rtgfligor  has  in  the  land  frona  the  time  ^  Cro.  659, 
of  making  the  morigage^  under  fuch  an 
agfeemeat  that  the  mortgagee  fhall  not 
intermeddle  with  the  pofleffioii  until  de- 
fault of  payment;  whether  he  belefleefof 
fa  nn^y  yearsj  or  only  in  a&  tenant  at  willj 
or  by  fuffbrance. 

iS^nd^  in  the  cafe  oiP^wfeley  and  Blackman^ 
where  a  mortgage  was  made  by  bargain 
and  fale  with  a  provifo  and  agreement 
between  the  parties^  that  the  mortgagee^ 
his  heirs,  or  affigns  fhould  not  intermed- 
4]e  with  the  a&ual  pofleflion  of  the  pre- 
mifes,  or  perception  of  the  rents  thereof, 
until  default  of  paymentj  which  was  to  be 
made  at  the  diftance  of  fome  years*  It 
was  held  by  the  court,  that  he  was  tenant 
at  will ;  a  diftin^lion  being  taken  between 
this  agreement,  and  an  agreement  with  the  5  h.  7,  1. 
mortgagee  that  he  (hould  enjoy  it  during  21  H.  7.  j6* 
thofe  years  j  for  the  latter  would  have  a* 
mounted  to  a  leaie  for  years. 

But  although,  prim4  facicy  there  is  a 
refcmblance  between  the  eftate  of  a  mort- 
gagor Vtii  in  poffeflion  of  the  premifes 
under  fuch  an  agreement  or  oiherwife,  and  a 
tenancy  at  will*  yet,  upon  a  minute  and 
accurate  infpedion,  a  clear  diftindtibn  will 
be  found,  between  thefe  intereils  i  and  alio, 

between 
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bctwftch  the  cafe  of  a  mdrtgagof  Ift  adtual 
pofTeflion,  and  one  who  under-lets  to  tenants  t 
for,  by  the  agreement  underftood  between  thcf 
mortgagors  and  niortgagees,  tht  latter  ftipu- 
late  to'.receive  intcreft^  thfc  farmer  to  keep 
poffeflion  J  but  no  rent  h  refervcd  from  the 
mortgagor,  nor  is  he  intitled  to  notice  tb 
quit ;  he  hath  not  even  a  right  to  the  emble- 
ments, each  of  which,  are  properties  apper* 
taining  io  i,  tenancy  at  will  in  the  ftrift 
fenfe  of  the  word  :  artd  the  reafon  is,  be- 
caufe,  in  »this  cafe,  the  crop  as  well  as  the 
land^   is  a  fecurity  for  the  debt^ 

Buti  in  both  cafes,  tven  the  fimilitudd 
ceafesi  if  there  be  an  under-tenant}  fot 
there*  can  be  no  fuch  thing  as  an  under- 
tenant to  a  tenant  at  will ;  fuch  demife 
being  in  itfelf  a  defertion,  which,  in  law,  a-^ 
mounts  to  a  determination  of  the  will* 

i  Cro^  666.  I^  ^"^^  ^^^^>  ^^  fedfms,  thfe  mortgagee: 
3  Ibid.  303,  may  confider  the  mortgagor  as  a  difleifor, 
3<^4>  305-       ^^^  }jJ5  leflee  as  a  wrong-doer  or  not,   at 

his  eleiTtion. 

I  Atk.  6c6<        if  the  mortgagee  permits    the  leflee  to 

enjoy  his  leafe,  .  the  mortgagor  may,  from 
thenceforth,   be  eonfidered  as  a  receiver  of 
the  rent,  or,   in  fome  fort,  a   truftee  for  the 
mortgagee,    who  may,  at  any  time,  coun- 
termand the   implied  authority,  by  giving' 

notice 
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tiotice-  to  the  tenant  not  to  pay. the  rent  to 
the  mortgagor  any  longer. 

fiut,  if  the  mortgagor  elcAs  the  other  al- 
tcrnatire,  the  leiTee  may  be  turned  out  by 
an  eje<3:mcnt,  he  being  in  under  a  pcrfon 
^Rrho  had  no  power  to  under-let,  but  fubjeft 
to  evidtion  by  the  niortgagee* 

And  fo   it  1vas   held,    by    the  Court   of*  ^^^^^  ^^^e* 
King's-Bench,  in  the  cafe  of  Keecb  leflee  of  gainil^alt 
0^^r»^  again  ft  Hall  and  another;  where  an   ^^^  another* 
cjeftment  was  brought  for  a  ivarehoufe  in   Rep^iu* 
London^    by  a  mortgagee,  againft  a   leflee 
under  a  leafe  in   writing    for    feven  years, 
made   after   the  date    of  the  mortgage   by 
the    mortgagor,    who    had    continued    in 
poffeffion  i    the  leafe  was   at  a  rack   rent* 
The  mortgagee  had  not  notice  of  the  leafe» 
nor  the  leflee  any  notice  of  the  mortgage* 
The  defendant    ofifered  to    attorn   to    the 
mortgagee  before  the  ejeftment  was  brought; 
theplaintifl^'was  willing  to  fufferthe  defen- 
dant to  redeem.   There  was  no  notice  to  quit, 
fo  that,  although  the  written  leafe  was  bad, 
yet  if  the  leflie  was  to  be  confidered  as  tenant 
at  will  from  year  to  year  by  conftruftion,  the 
plaintifTs  acjlion  muft  fail.     The  queftion 
was,    whether    by  the    agreement    undcr- 
ftood  Between  mortgagors  and  mortgagees, 
which  was,  that  the  latter,  fhould  receive  in- 
tcrefts,  and  the  former  keep  pofltflion,  the 

^  mortgagee  , 
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ttiortgagce  had  given  an  implied  authority 
to  the  mortgagor  to  let  from  year  to  year 
at  a  rack  rent^  gr,  whether  he  might  not 
treat  the  defendant  as  a  tre^aflfer,  and 
wrong-doer  ?  And  Lord  Mansfield  faid,  in 
delivering  the  Opinion  of  the  court,  that  on 
full  confideration,  they  were  all  clearly  of 
opinion,  that  there  Was  no  inference  of 
fraud  or  confent  agaiqft  the  mortgagee,  to 
prevent  him  from  confidering  the  leffee  as  a 
wrong-doer.  It  was  rightly  admitted,  that 
if  the  mortgagee  had  encouraged  the  tenant 
to  lay  out  money,  he  could  not  maintain 
this  aftion  i  but  here  the  queftion  turned 
upon  the  agreement  between  the  mortgagor 
and  mortgagee.  When  the  mortgagor 
was  left  in  poffeflion,  the  true  inference 
to  be  drawn  was  an  agreement  that  he 
ftiould  poflefs  the  premifes  at  will  in  the 
strictest  Jenje  \  and  therefore  no  notice  was 
given  him  to  quit;  and'  he  was  not  even 
intitled  to  reap  the  crop,  as  other  tenants 
at  will  were ;  becaufc  all  was  liable  tQ  the 
debt,  on  payment  of  which,  the  mortgagee's 
title  ceafed.  The  mortgagor  had  no  power, 
cxprefs  or  implied,  to  let  leafcs  net 
fubjeft  to  every  circumftance  of  the  mort- 
gage. If,  by  implication,  the  mortgagor 
had  fuch  a  power,  it  muft  go  to  a  great 
extent,  to  leafcs  where  a  fine  was  taken 
on  a. renewal  for  lives.  The  tenant  ftood 
exaftly  in  the  fituation  of  the  mortgagor. 

The 
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^hi  ^odclSoA  oi  tht  mbrtgzgpr  eOiild  hot 
be  wnCidertd  as  holding  out  a  falib  appear- 
iutce.    it  did  not  induce  a  belief  that  there 
Vr^  no  Tsnortgagei  for  it  was  the  nature  of 
the  tranfadbion^  that  the  niortgagor  ihould 
continue    in  pofleilion.    Whoever   wanted 
to  be  fccure  when  he  took  a  leafe,  ihould 
inquire  after  and  examine  the  title  deeds. 
In   pradice  indeed,    ej^cially  in  the  cafe 
of  great  ,eilatesj  that  was  not  often  done^ 
becaufe  the  tenant  relied  on  the  honor  of 
his    laridior^j    bu^t  whenever  otic  of  two 
innocent  p^rfons  muft  be  a  lofer^   the  rule 
was  quifrior  ejl  tempore ^  potior  ejijurjt^  If  one 
ipuft  fuSer>  it  mufl  be  he  who  had  not  uied 
due  diligence   in   looking    into    the    title^ 
It  Was  laid  ^t  the  bar,  that   if  the  plain- 
ti^  in  a  cafe  like  this,  could  recover,  he 
Would  ,airQ  be  intitled  to  the  mefne  profits 
from  the  tenant  in  an  aftion  of  trefpafs  i 
which  would  be  a  manifeft  hardfhip  and  in- 
jufticc,  as  the  tenant  would  then  pay  the  rent 
twice.     His  Lordfhip  gave  no  opinion  on 
that  point,  but  there  might  be  a  diftinftion, 
for  the  mortgagor  might  be  confidered  as 
receiving    the    rents  in   order  to  pay  the 
intcreft,    by  an  implied  authority  from  *he 
mortgagee  till   he  determined  his  will.    As 
to  the  leffee's  right  to  reap  the  corn,  which 
he  might  have  fown  previous  to  the  decermi^ 
nation  of  the  will ;  that  point  did  not  arifc 
in  this    cafe*,  the    ejeitment    being  for  a 
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warehoufc;  but  however  that  mijght  *be 
no  bar  to  the  mortgagee's  recovering  in 
cjeftment,  it  would  only,  give  the  leflee^ 
right  of  ingrefs  and  egrefs  to  take  the  crop ; 
as  to  which,  >^ith  regard  to  tenants  at 
will,    the  text  of  Littleton  was  clear. 

Bqt  there  fcems  to  be  no  occafion,  in 
this  cafe,  for  any  implication  of  an  autho- 
rity from  the  mortgagee  to  the  mortgagor 
to  receive  the  rents  and  profits.  For  al- 
though the  pofleflion  of  the  leflce  of  the 
mortgagor  under  a  leafe  from  hin)  will 
make  him  a  wrong-doer  as  to  the  mort- 
gagee, his  leflbr  being,  as  to  the  mort- 
gagee, a  difleifor,  and  confequently  inca-' 
pable  of  conveying  a  good  title  as  againft 
the  mortgagee :  yet,  I  apprehend,  the  lef- 
fee  will  not  be  in  a  worfe  cafe  than  a  tenant 
under  a  difleifor,  which,  by  granting  the 
underleafe,  the  mortgagor  hath  made  him- 
LifFord'scafe.  fdf  at  the  eledtion  of  the  mortgagee.  And 

a  diftindion  hath  been  taken  between  the 
cafe  of  the  difleifor,  and  that  of  him  who 
comes  in  under  the  difleifor  by  title;  for 
if  a  man  be  diflTeifed,  and  the  difleifor,  dur- 
ing the  difleifin,  cuts  down  the  trees,  or 
grafs,  or  the  corn  growing  upon  the  land, 
and  afterwards  the  diflcifee  re-enters,  the 
difleifee  fliall  have  an  aftion  of  trefpafs 
againft  him  vi  et  armis  for  the.  trees,  grafs, 
corn,   &c,   for,  after  his  regrefs,  the  law, 

as 
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as  to  the  diflcifor  and  his  fcrvants,  fuppofcs 
the   freehold  always   continued  in   the  dif* 
feifec.   But,    if  the  dilTcifor  makes   a  fcof- 
ment  in  fee,   gift  in  tail,   Icafe  for  life,  or 
years,  and  afterwards  the  diffeifee  re-enters, 
he  fhallnot  have  trcfpafs  vi  et  armis  againft 
thofe  who  come  in  by  title  i  for  this  fidion 
of  the  law,     that   the   freehold   continued 
always   in  the  diffeifee,   (hall  not  have  re- 
lation   to   make  him,    who    comes  in  by 
titljC,    a    wrong-doer  vi  it  armis,  beCaufe, 
mfiSiione  juris  femper  icquitas  ixijiit.    But,   in 
foch  cafe,  the  diffeifee  fhall  recover  all  the 
mefne  profits   againft  the  diffeifor,  in   the- 
fame  manner  as  the  diffeifee  fhould  recover 
in  an    afllze  at   the.  common   law    before 
the  ftatute  of  Glouceftery   cap.   i.    damages 
only  againft  the  diffeifor:    befides  it   is  to 
be   prefumed,   that    he    who  comes  in  by 
title   has   given    fome  recompence   to   the 
diffeifor,  and  that  the  leffee  has  paid  rent  to 
him  or  other  confideration,  and  therefore, 
in  reafon,   the  diffeifor  is  to   be    charged 
with  the  whole. 

But,  as  to  the  right  to  the  emblements, 
a  diftindtion  is  taken  between  tenants  who 
have  particular  cftates  that  are  uncertain, 
defeazable  by  the  aft  of  the  parties  to  the 
original  contrafl",  or  by  the  aft  of  God ; 
and  thofe  who  have  particular  eftates  un- 
certain, defeazable  by   a  right  paramount  j 
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(ot,  in  the  latter  cafe,  he  that  hath  the 
fight  paramount  (hall  have  the  citible*' 
ments  ;  as  although,  quouJ  aHUnem^  tht 
law  will  i^ot  by  a  fi^ion  make  the  leflee^ 
who  comes  in  by  title,  liable  to  puntffiment 
as  trefpaflbrj  yet>  quoad  proprieiatM^  Hit 
regrefs  of  the  diffeiftc  re-rcfts  the  property 
in  him,  as  well  for  the  emblements  as  fop 
the  freehold  itfelf,  and  equally  agarnft  the 
feoffee  or  Icflee  of  the  diffcifor,  ^s  againft 
the  difleifor  himfclf.  For  the  rule  ahd  rea- 
fbn  of  the  law  is,  that  after  the  regrefr 
of  the  dilTeifec,  the  law  adjudges  that  the 
freehold  has  continued  in  him,  which  rule 
and  rcafon  extends  as  well  to  the  emble- 
ments, as  to  the  freehold  ^  and,  although 
the  aft  of  the  difleifor  may  alt&  atttan's, 
aftion,  yet,  his  aft  cannot  takt  av;ity  hx%^ 
aftion,  property,  or  right. 

And  the  law  is  the  hmt,  if  the  febfFee  ot 
leflee  fows  the  land,  or  cuts  down  trees  <k 
grafs,  and  fevers  and  carries  away,  t)r  felh 
them  to  another.  Yet,  after  the  regtefs  oT 
the  difleifec,  he  may  take  the  corn,  as  well 
as  the  trees  and  grafs,  from  whatfoever  place 
they  are  carried  to  j  for  the  regrefs  of  the 
diffcifee  has  relation,  as  to  the  property,  to 
continue  the  freehold  againft  them  all  in  thfc 
difreifee  ah  initio^  nor  can  the  carrying  them 
off  the  land  alter  the  property;  and  if 
2  the 


t    «9    1 

tke  diflfeifec  t»kci ,  them,  they  Ihall  be  fc- 
cfiyer^4  mdamjiges  to  the  diflcifor.  a^yM> 

Nor  d^  I  fee  any  ground  upon  which  the 
cafe  of  a  tenant  under  a  mortgagor  can  b? 
diftinguiihed,  as  to  the  right  of  emble- 
ifientf,  fro«»  4py  otjief  tenant  Mqdcr  ^,  tor- 
(ioyf  title  \  fprji  if  he  be  conHdered  as  4 
wrong'-doer  as  to  his  occupation  of  the  pre- 
mifes,  he  cannot  be  confidered  in  a  diffe- 
icnt  cha^rfiftcr  as  to  the  emblements :  nor 
ia  there  any  room  to  imply  a  con&nt  to 
eultivate  the  property,  when  no  implication 
is  admitted  of  a  eonfent  to  occupy  it.  As, 
if  4n  authority  can  i)e  implied  in  the  mort* 
gifpr  ixqm  the  mortgagee  to  permit  the 
fulpyfition,  t{if  f^nip  principle,  by  ansilqgy, 
ifjll  j^ftify  fifch  ^n  in^plicatiofi  th^t  he 
l)gd  fin  authority  %q  demife,  which  in  ^hf 
principal  cafe  was  not  admitted* 

jBut  f^ch  le}ife  will   be  good  agf inft  thjS   ^^^  'f* 
flWrt^^Qr  and  all  ftrangers,  and  wi|l  inti-   f  S^cf^V 

tjc  tfee  leflec  t9  the  equity  of  reden^ption.     ct  vid.3Cro. 

304. 

It   is  a  fettled  d9jarine,  in  a  court  of  >  Vent.  82, 
equity,   that  a  mortgagor  in  poffeffion  can-   ^Vez!  482. 
npt  b^r  a  mortgagiJp    by  a  fine  and  non-  Hard,  402. 
elaim  5  for,  although  the  mof tgagee  be  in   ^®^'*  ^^^* 
refdity   oujt  of  poflefTipn,  yet,    where  that  Finncr's  Ca, 
is  done   by  the  eonfent  of  bc^h    parties^   3  Cro. 
^nd  the  nature  of  the  contraft  rcquirps  that  Finc«  233. 
it  SiQuId  be  Tq  while  the  intereft  is  paid, 
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it  would  be  agaihft  the  origlh^l  defign  of 
the  contraft,  that  any  aft  of  the'  mortga- 
gor, except  the  payment  of  the  money 
and  intereft,  fhould  deprive  the  mortgagee  of 
his  fecurity. 

A  recovery  fufFcred  by  a  mortgagor  tenant 
in  tail,  lets  in  all  precedent  incumbrances. 

Thus  where  tenant  in  tail  demifcd  lands 
for  99  years  by  way  of  mortgage,  and 
then  married,  and  fuffered  a  recovery  to 
enable  him  to  make  a  jointure ;  one  qucf- 
tion  was,  whether  the  recovery  fhould  enure 
to  make  good  the  mortgage,  it  being  dcfign- 
cd  for  the  marriage  fettlement  only  ?  And 
it  was  determined  that  it  (hould  5  for,  if 
no  recovery  had  been,  there  could  have 
been  no  jointure,  and  the  jointrefs  could  not 
have  avoided  the  mortgage;  Ihe  was  in 
by  the  aft  of  her  hufband,  and  no  fubfe- 
quent  aft  of  his  could  avoid  his  own  aft 
precedent :  and,  though  the  recovery  was 
fufFered  to  a  collateral  purpofe,  yet,  it 
would  enure  to  make  good  all .  precedent 
afts  and  incumbrances. 


Deag,  Repf 
610. 


A  mortgagor  in  poffeffion  |gain$  a  fcttle.- 
ment,  becaufe  the  mortgagee,  hdtwith- 
ftanding  the  form,  has  but  a  chattel,  the 
mortgage  being  only  ^pledge    to  him  for 

fecurity  of  his  hiojiey  j  .  and  th?    original 
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owneiihip  of  the  land  ftill  redding  in '  the 
mortgagor,  fubjcft  only  to  the  legal  title 
of  the  mortgagee,  fo  far  as  fuch  title  is 
requifite  to  the  end  of  his  fecurity.    . 

The  methods  of  redemption  and  foreclof- 
ing  being  found  dilatory,  expenfive,  and 
inconvenient,  not  only  to  the  mortgagee 
but  alfo  to  the  mortgagor,  the  legiflature 
deemed  it  neceflary  to  interfere,  and  in  fome 
degree  remedied  it  by  the  7  Geo^  2.  c.  20.  by 
which  ilatute  it  was  provided,  that,  after 
payment  or  tender  by  the  mortgagor  of 
principal,  interefl:,  and  cofts,  the  mortga- 
gee fhall  maintain  no  ejedment,  but  may 
be  compelled  to  re-a/Tign  his  fecurities,  and 
deliver  all  deeds,  evidences  and  writings  ia 
his  cuftody  refpefting  the  mortgaged  pre- 
mifes  to  the  mortgagor.  And  that,  where 
a  bill  is  filed  to  redeem  or  be  foreclofed, 
the  court  may,  upon  application  by  the  de- 
fendant, and  upon  his  admitting  the  right 
and  title  of  the  plaintiff  in  the  fuit,  before 
fuch  fuit  be  brought  to  hearing,  make  fuch 
order  or  decree  therein,  as  would  have  been 
made  in  cafe  fuch  fuit  had  then  been  regu- 
larly brought  to  hearing  before  fuch  coiirt, 

•  ■ 

But  it  is  provided,  that  this  aft  fhall 
not  extend  to  any  cafe  where  the  perfon 
againft  whom  the  redemption  is  prayed, 
fharll  (by  writing  under  his  hand,   or  the 
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Jiarid  of  his  Attorncyi  jigcrit,  0r  A)licitor,  m 
be  deliv^rtd  before  the  money  (hall  be 
Mifoiight  into  ft3i:h  court  df  ]aw>  to  the  atv 
torney  oi'  fdlicitof  for  the  othef  flde,)  irtflft^ 
cither  that  the  party  praying  a  redemption 
has  not  3  right  to  redeem  j  or  tljat  the  pre-^ 
niifes  are  chargeable  with  other,  or  diffe- 
rent prihcipal  futns  than  What  appear  on 
the  face  of  the  rhdrtgage,  of  fhill  be  |kl-* 
knitted  pn  fhe  ofher  fide ;  nor  to  any  cafe 
Vrhcre  the  right  qf  redemption  to  the  mortr 
gaged  lands  and  premifes  in  qucftiori  in 
4ny  caufc  or  fuit,  Ihall  be  contfoyertcd  of 
queftiOhcd  by,  or  between,  different  defend-r 
ants  in  the  fame  caufe  or  fuit ;  nor  (hall 
be  any  prejudice  to  any  fu^Dfcque^it  mom 
gagee  or  incumhranccf. 
I 

By  the  7  W.UM.  Q.  fij,  it  \t  enaSled^ 
*4hat  np  perfoh  (hall  be  allowed  tp  have 
any  vbtfc  in  eleftion  of  mtmb^fs  to  fcrve 
in  |)arliaiDeht,  for,  or  by,  fcafoh  of  apy  truft 
eftate  or  mortgage,  unlef^  f\ith  truftcc  of 
ttiortgagfec  be  in  aftual  potfeflion,  or  rcr 
fceipt  of  the  rents  and  profits  of  the  ftmecltatei 
but  that  the  mortgagor  or  afiui  que  truft  m 
fpiTeltion,  (hall  and  may  vote  for  the  fam<j 
Uptwithftanding  fuch  mortgage  or  truft'% 


CAP, 
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CAP,     IV. 

^f  tje  ^ftate  of  t|)r  fl^o^t* 

TO  form  4n  accuract  idea  of  the  nature 
of  the  intcreft  of  a  mortgagee  in  th^ 
eftatc  pledged  as  a  fccurity,  he  muft  be 
viewed  at  four  periods  of  time, 

Firft.     At  the  inftant  of  execqting  the 

mortgage,  and  before  forfeIt\ire,   while  pof- 

feflion  is  (as  is  ufuajly  the  cafe)  in  the  mort- 
gagor. 

Secondly.  After  the  mortgage  is  forfeited 
ty  non-payment  of  the  money  gt  the  day, 
^nd  before  the  mortgagee  enters  ioto  pof? 
fpffion. 

Tl^irdly .  After  the  mortgagee  enters  inizi 
poflpffion  on  the  eyidlbn  pf  the  mortgagor. 

And,  Fourthly.  On  foreclofure,  of  uriuirh 
^e  fhs^ll  ipeak  at  large  hereafter. 
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The  cftate  of  the  mortgagee,  until  for- 
feiture, ..ftill  continues  as  it  was  at  common 
law,    before  the  interference  of   counts   of 
equity  :  he  is  intitled  to  an  cftate  as  tenant 
in  mortgage  in  fee,   or  for  term   of  years, 
fubjed  to  any  agreement  made  between  him 
and  the  mortgagor  relative  to  the  poflcflion, 
and  defeazable  at  law  by  performance  of 
the  condition.      As  foon  as  the  cftate    is 
created  he  may  enter  into  poflcflion ;  but  as 
the  payment  of  the  intereft  is  the  principal 
objeft  of  the  mortgagee,  he  feldom   avails 
hinifelf  of  that  right,   unlefs  obliged  fo  to 
do  to  fecure  payment  of  the  intereft,  or  with 
a  view  to  .compel  the    repayment   of  the 
money. 

H^i^^  So  ra       ^^  ^llows  from  hcncc  that  all  leafes  or 
6^  '  *  other  interefts  in  the  land,  made  or  conveyed 

by  the  mortgagor  fubfequcntto  the  mort- 
gage, though,  before  forfeiture,  are  void 
againft  the  mortgagee.  As  to  him,  the  te- 
nants under  fuch  leafes,  or  perfons  claiming 
fqch  interefts  may  be  confidered  ^  trefr- 
paflbrs,  difleifors,  and  wrong-doers. 

On  the  fame  principle,  the  mortgagee, 
(fincc  the  ftatute  4  Jnn^  c.  16.:  to  dif- 
penfe  with  the  neceflity  of  attornment  of 
tenants)  on  notice,  becomes  intitled  to  the 
rent  of  the  prcrQifqs' mortgaged,  (if  let) 
from  the  tirric  of  jexecuting  the  cpflyeyan^rc ; 

.4  for 
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for  the  rents  and  profits  arc  liable  to  the 
debt  as  well  as  the  premifes  themfelvcs. 

This  was  determined  in  the  cafe  of  M$/s  Mofs,  v. 
againfl:  Gallimore  and  another,  upon  a  fpc*  ^^  ^«no«- 
cial  cafe  referred  in  an  aftton  of  treipafs  Doug.  Repw 
at  the  Affifcs  for  Staffordjbire.  The  cafe  was  * 
as  follows ;  one  Harrifon^  being  feized  in 
fee,  on  the  firft  o(  January,  ^TT^t  demifcd 
certain  premifes  to  the  plaintiff  Mofs  for 
twenty  years  at  the  rent  of  40/,  payable 
yearly  on  the  12th  May  j  and  in  May  1772 
he  mortgaged  the  fame  premifes,  in  fee,  to 
the  defendant  Mrs.  Gallimore.  Mojs  conti- 
nued in  po/rcflion  from  the  date  of  the  leafc 
and  paid  his  rent  regularly  to  the  mortga- 
gor, all  but  28  /.  which  was  due  before  the 
vciOTix}\oi  November  1778,  when  the  mort- 
gagor became  a  bankrupt,  being  at  the  time 
indebted  to  the  mortgagee  in  more  thaa 
that  fum  for  intereft  on  the  mortgage.  On 
the  3d  oi  January y  1779,  one  Harwar  went 
to  the  plaintiff,  on  behalf  of  Gallimore^ 
ftiewed  him  the  mortgage-deed,  and  dc- 
qiandcd  from  him  the  rent  then  remaining 
unpaid.  This  was  the  firft  demand  that 
Gallimore  oiade  of  the  rent.  The  plaintiff 
told  Harwar y  that  the  affignees  of  HarriJoH 
had  demanded  it  before,  (vix)  on  the  31 
q{  December  \  but,  when  Harwar  faid,  that 
Gallimore  would  diftrain  for  it,  if  it  was  not 
pajifl,  he  faid  be  had  fome  cattle  to  fell,  and 

hopcdj 
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hoped  fhe  would  not  diftrain  till  they  were 
foldj  ii?hcn  he  would  pay  it.     The  plaincifF 
not  having  paid  according  to  this  under- 
taking, the    other  defendant,  by  order  of 
GaUmore^  entered  and  diftrained   for  the 
fent,  and  thereupon  gave  a  written  notice  of 
fuch  diflrefs  to  the  plaintiff  in  the  follow^ 
ing    words,     *'  Take    notice,  that  I   have 
^*  this  day    feized  and  diftrained  &e,   by 
**  rirtuc  of  an  authority  &:c.  for  the  fum  of 
•^  a8  /.  being  rent,  and  arrears  of  rent  due 
•*  to  EM^r  Gallitnore  at  Michaelmas  laft  paft 
^'  for  &C(    and   unlefs    you  pay  the  faid 
•^  rent  &:c. "    He  accordingly  fold  cattle 
and  good$  to  the  amount  of  ca  /.  2  /.     The 
queftion  dated  for  the  opinion  of  the  court, 
was,  whether,  under  all  the  circumftances, 
the  diftrefs  could  be  juftified  ?  And  the  court 
deterniined   chat  it  might,   faying  this  cafe 
was,  in  its  confequences,   very  material.    It 
was  the  cafe  of  lands  let  for  years,   and   af- 
terwards mortgaged  i  and  conflderable  doubtn 
m  fuch  cafen  had  arifen  in  refpcft  to  the 
mortgagee,   when  the  tenant  colluded  with 
t^e  mortgagor  i  for,  the  leafe  protefting  the 
poflefllon  ^fuch  a  tenant,  he  could  not  be 
tiJTBed  out  by  the  mortgagee,     Of  late  year^ 
tbis  courts  had  gone  fo  far  as  to  permit  the 
Biortgagpe  to  propc«d  by  eje^ment,  if  he 
had  given  notice  to  the  tenant  that  he  did 
Bpt  intend  to  difturb  his  pofTeflTipn,  but  only 
r^^Dif-jCd  tk^  r^nt  to  be  paid  to  him^  an4 

not 
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fiet  to  the  mortgagor.  This  however  wa& 
intangled  with  difficulties.  The  queftion 
here  wasy  whether  the  mor^a^ee  was^  or 
ivas  not^  intitled  to  the  rent  in  arrear? 
Before  the  ftatute  of  queen  jfnfi^  attornment 
was  necelTary,  on  the  principle  of  notice  to 
the  tenant;  but  when  that  tookplacej  it 
certainly  had  relation  back  to  the  grants 
and  Uke  other  relative  adls,  xhcy  were  to 
be  taken  together.  Thus  livery  of  feizio^ 
though  made  afterwards^  related  to  the  time 
of  the  feoffment ;  (ince  the  ftatute,  the  con- 
veyance was  complete  without  the  attorn^ 
Ifient ;  but  there  was  a  provifion  that  the  te- 
nant ihould  not  be  prejudiced  for  any  aft 
done  by  him,  as  holding  under  the  grantor, 
titt  he  had  received  notice  of  the  deed: 
therefore  the  payment  of  rent  before  fuch 
notice  was  good«  With  this  prote<5tion,  he 
was  to  be  confidered  by  force  of  the  ftatute, 
as  having  attorned  at  the  execution  of  the 
grant.  And  here  the  tenant  had  fufiered 
no  injury.  No  rent  had  been  demandedt 
which  had  been  paid  before  he  knew  of  the 
mortgage.  He  had  the  rent  in  queftion  ftill 
in  his  hands,  and  was  botind  a>  pzy  it  Bc« 
cording  to  the  legal  title.  But^  hafving 
notice  from  the  afTignees,  and  ^o  from  the 
mortgagee,  he  dared  t6  prefer  the  former 
or  kept  both  parties  at  arms-length.  In^thtf 
cafe  of  executions  it  was  unifornfriy  held,  thftC 
if  anv  one  adled  after  notice,  he  did  it  at  hift 

peril. 
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peril.    He  did  not  offer  to  pay  one  ot  the 
parties  on  receiving  an  indemnity.     As  be- 
tween the  affignee  and  the  mortgagee,  who 
was    intitled    to     the   rent  ?    the   aflignees 
flood  eoca^ly  in  the  place  of  the  bankrupt ; 
now  a  mortgagor  was  not  properly  tenant 
at  will  to   the  mortgagee,  for   he  was  not 
to  pay  him  rent,  he  was   only   fo  quedam 
f»(7^^-*-Nothing  was  more   apt  to  confound 
than  a  fimile.    When  a  court  or  a  counfcl 
called  a   mortgagor  a  tenant  at  will.  It  was 
barely  a  comparifon.     He  was  like  a  tenant 
at  will,  the  mortgagor  received  the  rent  by 
a  tacit  agreement  with  the  mortgagee,  but 
the   mortgagee  might  put  an  end   to  the 
agreement  when   he  pleafed.     He  had  the 
legal  title  to  the  rent  j  and  the  tenant  in  the 
prefent  cafe  could  not  be  damnified,    for 
the   mortgagor  could  never  oblige  him  to 
pay  over  again  the  rent  which  had  been 
levied  by  this   diftrefs.     This  remedy  was 
a  very  proper  additional  advantage  to  mort- 
gagees to    prevent  coUufion   between  the 
tenant  and  mortgagor. 

g     ,  In  the  cafe  of  Sparkes  v.  Smithy  the  court 

Smith  r/.tf/,     refufed,  on  bill,   to  compel   an   affignee  of 
2  Vera.  275.   ^  (^f j^  Qj^  mortgage   to  difcover  his   affig- 

ment ;  the  objeft  of  the  leffor  in  requiring 
it,  being  to  make  him  liable  to  the  cove- 
nants of  the  mortgagor,  although  he  had  not 
taken  adual  poflcffion  of  the  premifes. 

This 
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This  was  a  mortgage  of  houfes  held  upon 
Icafe  for  fcrcn  jrears^  with-  covenants  that 
tht  leflce  (hbuld  repair,    defeazable  upon 
payment   of  the*  money   lent  and  intereft. 
The  houfes   being   greatly   out  of  repair, 
the  original  Icffbr  filed  a  bill  to  difcover, 
whether  the  leafe  was   not  afTigned  to  the 
mortgagee,   and  to  compel  him  to  perform 
the  covenants  on  the  leflee's  part.    The  de- 
fendant by  aafwer  infifted  he  never  was  in 
poffcffion,  nor  had  received  any  of  the  rents 
except  a  fmall   fum  by  an  order  from  the 
mortgagor  to  one  of  the  tenants,    which 
was  paid  him  in  part  of  what  was  due  on 
the   mortgage  and  not  as .  rent.    And  the 
court,'  although  it  was    the    mortgagee's 
folly  to  take   an  aflignment  of  the  whole 
term,  whereby  he  fubjefted  himfelf  to  the 
covenants  in  the  original  leafe,  inftead  of 
taking  a  derivative  leafe  of  all  the  term  but 
a  month,  or  week,  or  day,  as  he  might  have 
done,  yet,  as  he  was  only  a  mortgagee,  and 
never   in    poflcfllon,  would  not   afllft    the   ^ 
plaintiff  to  charge'  him  to  perform  the  cove- 
nants in/pecie;  but  left   the  plaintiff  to  re- 
cover at  law  as  well  as  he  could,  and  dif- 
miffed  the  bill. 

But,  in  a  fubfequent  cafe,  where  one  hun« 
drcd  pounds  were  lent  by  way  of  mortgage  Pj^^^ington  *!?, 
upon  an  affignmcnt  of  a  building  leafe,  and  2  Vera.  374. 
the  mortgagee  never  entered  nor  took  pof- 

fedion. 
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icISoni  hut  lott  the  thonty  lent  i  the  dtfctid^ 
§M  ift  equity  hating  recovered  ugainft  th/$ 
mortgzgJtty  at  afligiicej  the  rent  fefervcd 
on  the  leaici  the  bill  Was  to  be  relieved 
againft  the  recovery  at  law ;  and  the  count 
difmified  it|  faying,  the  mortgagee  vras  ill 
adviied  to  take  an  afligumtnt  of  the  wbole 
terni* 

Upon  an  accurate  inveAigatiQtl  of  tht 
tt^f&m  upon  which  the  deciiions  in  the  two 
preceding  Cafes  were  icMAnded«  they  will 
apipear  perfe6l4y  reooncUeahle ;  in  both, 
the  $rincifie  of  la'Wy  that  an  xrffigfie0  of  ^ 
fidwlt  t^rm  U  fuhje^  tf)  the  ^ovetuwts  in 
the  mrigiffal  leqfe,  is  iixUy  admitted*  The 
difierent  etvent  of  the  applicatioiBA  iherefor^i 
did  not  lurife  from  a  ^k^ntriM^iety  of  opinioac 
la  to  the  legal  qporamon  of  ^uch  «a  alfigo* 
met\%,  but  arofe  from ,  the  parties  having 
changed  fides  on  libe  applications  to  the 
court.  In  the  forrr^er  cafe  the  leiTor  iwas^ 
plainciflT)  and,  being  unable  to  make  out  bis 
cafe  at  daw,  i^ithout  the  help  of  equity, 
applied  for  it's  aid  to  infbrce  a  rigorous 
and  hard  demand,  founded  in  ftrift  lawj 
the  court,  in  this  cafe,  as  it  doth  in  all  others 
when  it  is  called  upon  to  ufe  a  difcrction- 
ary  power,  took  into  its  confideration  the 
relative  fituation  of  the  parties ;  and  the 
plaintiffs  claim  being  unconfcionable, -eleft- 
cd  to  remain  paflive,  and  leave  the  parties. 


»  * 

as  they  ftood  at.lawi  hut,  in  the  l^tjcr  cafe, 
the  affignee  was  pJaijitifF^againft  the  leltor  i  ^ 
fo  that,  he,  and  not  thp  icffbr,  fought  ,thc , 
aid  of  equity^  after  ^he  latter  had  obtained  . 
5t  Judgment  at:  law.  ypan  the  covenants  ; 
i»;  whf^h  cafci  there  spears  to.ixie  to  have; 
been  no  ground  for  their  intccfer.cn,QjCj..wn*.. 
lefs£raud;or  tniQ^c  had  been  fuggefted;  for; 
thf  priginal  leiTor  havix^  a;right.at.law  to  fhe  . 
bfl^jfefit  .of  thp.  cpven^(its.ia,  Ijis  leafc^  xquitjr - 

in  ^tjia,^.  c^fc  muit.  fojl^w  the  Jaw* ,     .  - . ,    .  . 

'  /     •  ■     •     • 

•   '    *  "     • .'  .  '    ^    .    ^.!7      '  ;       \     .'*  ,.;r 

*.  And  wh^n  cafe?,  are  attended  wi^h  hard- 
Ihip,  J^aying  the,pa|-;[es.  to   liich  replied y  . 
ppjy  ^s  they  4re  iqtitlcdto;  at  \m>  h.not  un- 
cp^ipx^oain  a^court  of -equity,    Ti^MJ^  if  ^p}i/^j\ , 
tK^-bj^^ugbt  by  a  rqmpte-heir  ag,aiq(l:  the  next . 
o^kin.foradifcoycry  (^a  titl^,  and  evidence, 
and  vtQ  have    terms  removed  atnd  tfee,  title  ^ 
atlaw.i^le^red  j  thi^  being  a  hard  c^fe,  equi-i 
ty  vriU.npt  afllft}  for  as  it  would  not  relieve 
thCjChi^dren,  fbould.the  remote :hj?ir  Recover, 
fo  neifiher  will  it  aflift,. the  remote  heir. 


«    k  .  I    »  » 


^OT^rCf, .  upon  .  t-econfideratioh   of  this  Eaton  v. 

Jaiqufs^  whi.ch  arofe  upon  a  cafe  refcrvcd  Rep.  43?^ 
IV  the.  fittings  {oY  MiJdle/exbefort^Su//er, 
yujiice^  it^ /^zs  deteripined,  that  a  rtoftga- 
gcC|  aiiignee  of  a  terni  for  ycafSj^  rfidlild 
not  Be  liable  to  the  covenants  in  thfe  Icafe. 
linlefs  he, had  taken  a6bual  pofTemoh. 


(.)  *   

G  the 


Ibid. 
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The  '  crircomftrantes    fet    ftrth    in  '  fhris 
cafe  wci-c  ;   that,  bn  the  firft  of  December 
i77J/*thd    plaititifF  dcmifed  the  prcmifei 
ift  queftion  to  Denys;    that,  on  the  irft  of* 
Junff^  ij^jy   by  indenture,   mdde   betvW*n- 
Denyr  of  the  one  part  and  the  dcfendanl? 
of  the*  bther 'part,  after  reciting  thelcftfci' 
ttenys,  (for  the  tonfiderations  therftH'  mcn-^^ 
tibned,)    bargaiitted,    fold,  afligned,    trianf^- 
fcjrfcd  and  fet  over  tinco' the  defendant,  l¥i* 
executors,   admirrifti-atorii    and  'afllgils',  thcj 
premifes  demifed  by  the  leafe,   and  all  the 
cftate;     right,    titfe,     rnrereft,    benefit -of 
renewal,  tef nnr  6f  ycar^i   arid  tirtne  t6  come 
and  unexpired,   property,  profit,  clairtt  and 
demand  ^hatfoe^er,   of  Difrfs  iti  the  fame, 
by  virtue  of  the  Teafe  or  otherwife 'howfo'-^ 
^cver,   to*  hold  tintd   thie  defendant  for  tilf 
the  refidu^  of  the  teYfti*of  twenty  one?  year? 
by    the '  faid  leafe    deihilfed  j  and    fiitj^ft 
ncvertlielefs   to    the    rent's  *dhd    covenants 
therein  contained^,  and .  which  were  on  the' 
tenant's  part  td    be  paid,  kept,  and  per- 
formed :  in  which  indenture  was  contained 
a  provifo  for  making  '  the  .  fame  Void  bn 
paynrcrit    of    one   hundred  arid    fbtntettt 
pounds,,   ana  iotereft  zt  five  fer  ctnt.'  fit 
dnmni\   and  there  was  another  provifo  ^ndi 
^grcepcient  between   the  parties,  that^^  unti^ 
default  ifiou Id  be  macle  in  payment  of  the  brie* 
hundred  and  fourteen  pounds  and  iijtereft, 
contrary  to  the  intent  of  the  laid  provifo, 
^    *  it 


it  fi^oMd  be  Idwfol  for'  DAtys,  hi* excctJtbr*, 
a<i«H^^^iftrat^s  or  afTigns  to  hold  and  enjoy. 
thve  pcmtifes  without  iutcrruptioa  from  the 
djsSkBdAHti  that  the  im^refl;  which. becaiTie 
du^.on  t^e  ^fKxr^ge.wa^  rcgujariy  pai4  upr 
t^j  asid'^  t4i«  2ift^^  ^(Deiefffiff^  ^'If^^. 
ab^thjii  t^e  dsfer\dafl*,.qeverhad  pp^flion 
o^rthle-  :fecMjkfes;  .WMjer-,,fi'e^  moFtgaf^^  Tl»^. 
qpbwfts^rf  fttbrajacd.tO:  the  c<;^urt  wa^,   whe- 
tfcjrj^;  t|>e»  pl^ftti^  w^i  itititlcd   to  re<CDver- 
tlMj;  rinti  tvhi«h.  b^c<)|ifte.   due  ^.Chrt/tnuas 
i'7?9»  ..  f?o0ft :  thfe    dcfi^adaat  ? .  An?i   Lord, 
Jtfajw^rffaidythftt,  iiTjporw  of  &6b,  tWs  ciife 
mtrfb.Lhafvr  ejtiftWf  fcs-  ,a  century  ptaft  in^. 
tho/tahnii  tnftahqcs.;  ^Ih  tbk  grfcaf  town  p^* 
tic?!ii4»rlyt  l^ildtnghjaf«rhad  btf n^and  iOef« 
p$:ffpmu^%.  moptg»giiig ;    and  ,  yet  no  in- 
Q:stf^fi  Jhad  been  fbund,  where  thb  ground 
Undloird    hadr.  attempted    to-  ctiiargd    the; 
n?W43^g^>  .»<«  in-,pQ(rffffio%  with  the  rcn^  . 
o«'Cpvjf^i)ts.[,  Thiaw^  a  ftrong argimient  - 
zff4nf^  the  pl^infjff,  cfpecially  where  the  cafe  ^ 
wa^ifo.fearrf,  fo  iftguft;  and  tmconicionable*, ' 
Nifmbpde6  ifaaoRVfrtiencie^r  would  arife  if 
fuch"  ^  dtmamd-  ^could  be  fupporeed. .  The  ; 
nior«gagc!e  Aever.  affced  whether  the  rent  was  . 
paMrrhe  4><kly  .looked  to  his  f(?curity,  and,  . 
whrtlihe  pfittQipd  and:  ii^tereft  were  pai4»  he 
reaffigned.     Buty  ifi^  plainti^  wasHght, 
a  moftgalgee  ftvight  be  called  upon,  years  after  , 
fuch;  re-affightifi^it^)   for,  arreasrs  *  or  breaches 
of  coYcWioti  dufiijg   the   affignroent;  the 
..  G  2  con- 


confequfftces  would  be'  terrible:  and  dll 
this  arofe  from  a  mere  flip  in  the  attorney 
in  makirtg  the  cohVeyahce  j  for,'  if  he  had 
made  jt  an  undcr-lcife,   by  leaving  a  revcr- 

H  Itf  fd  ^^^^  ^^  ^  ^^  ^"  ^^^  mortgagor>  the  land- 
Hatch,  lord  would  have  had  no  pretext  to  call  upon 
TtJig.  174.     ^1^^    mortgagee!     Though    no    cafes   had 

been  ci^ed  at  the  bar  which  Applied  to 
the  preftnt  qucftion,  the  court  had  found 
two  in  VerhoHf  which  he  would  ftate,  that 
it  might  not  bq'fupp6fedj  after  this  judg-^ 
ment/  tfccjr  wereovttlobked*  His  Lbrdfliip« 
Supra.  78,  ftated  the.  cafes  of  Sparkisy.  Smith  and 
^^'  Pilkingtm  v. '  Shallery  and  faid,  the   latter 

could  not  be  fupported^  for^  the  court  there 

refufed  to  relieve  the  mortgagee,  becaufe 

it  was  his  Own  fault  to  take  an  s0ignment 

of  the  whole  term,  and    not    an  under-- 

kafe;  but  tbat  ilras  a  very  common  ground 

of  relief  in  equity.     Thefc  cafes,  therefore, 

left    the    qucftion    as   it  fttiod    upon  the 

argument  at  the    bar;   and,   there   being 

no   folemn    well   confidered    decifion,    the 

court  might  refort  to   the  principles.    In 

leafes,  the  leflce,  being  a  party  to  the  teigi-^ 

nal  contraft,  continued  always  liable  not- 

withftandinjg  any  afllgnmentj   the  adignee 

was  only  liable  with  refpeft  to  his  pbAef*- 

fion  of  thfe  thing.     He  boft  the  burthen 

while  he  enjoyed  the  benefit,  and  no  longer: 

aiid  if  ^he  iii^hole  was  riot  paffed,   if  a  day  . 

only  was  refervcd,  he  was  not  liable.    To 

da 
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*  J 

do   juftice  between   men,  it   was  ncce/Taiy 

to  underftand  things   as   they   really  were, 

and  conrtrue  inftruments  according  to  the 

intent  of  the  parties.     What  was  the  efFeft 

of  .  this   inftrument    between    the   parties  ? 

The  leflbr  was  a  ftranger  to  it ;     he  fliould 

not  be  injuredi    but  he  was  not  intitled  to 

any  benefit  under  it.    Could  they  (hut  their 

eyes,  gjid  fay  if  was  an  ^bfolute  conveyance  ? 

It  was  a  rt^erc  f^^urity  -,    and  it  was  not^  nor 

(:yer  was  meant   that  pofleflion   ihould  be 

taken    until  default  of  payment,   and   the  ' 

money    had    been   demanded.     The  legal 

forfeitgre  had  only    accrued    fix   months, 

and,  if  the  mortgagee  had  wanted  ppflcf- 

fiony.  he   could,  apt  h^ve  entered  vid-faffi. 

He  nxyfl:  have  brought  an  ejeftment.     This 

was  the  underftanding  of  the  parties,  and 

was  ijkojE  contrary  to  any  rule  of  law«     Ic 

was  not  an  alTignment  of  all  the  mortgagor's 

eftate,  right,  title,  &c.  fTjlles,  Ajhhurfi  and 

Buller,  Juftices,  were  of  the  fame  opinion. 

* 

And  in .  a  fubfequent  cafe  of  ff^alker  v.    Walker  v.^ 
Reeves  M.  22.  Geo.   3.   this  doftrine    was    Reeves. 

confirmed  as  to  mortgages,  and  a  diftinftion      ^^^'  J^% 

taken  between  the  cafe  of  an  afligriment  hy 

way   of  mortgage^  and  unconditional  affign- 

fpents. 

A*  /•     Traherne  zt 

But,   if  the  mortgagee  enters  into  poflcf-   aL  <v.  Sim- 
fipn,    he   becomes   liable  to  all    covenants   ^eir^/tf/. 

G   3  that    Par.  Ca.  105. 


that  run  with  the  land,  for  he  talces  It  cam 
cnere,  and  enjoying  the  profits,  he  muft 
fubmit  to  the  loffes. 

Although  the  money  be  not  paid  at  the 
day,  and  the  mortgagee  brings  his  cjtO:^ 
nient,  and  enters  into  pofleflion ;  yet,  until 
after  foreclofurc,  in  confidcr^tion  of. a  court 
of  equity  and  notwithftanding  the  form,  the 
mortgagee  is  confidered  as  having  but  a 
Doug.  Rep.  'chattel,  and  the  rtiortgagc  is  only  a  fecu- 
610.  rityi    the  mortgagor  is  the  real  oy^ner. 

It  follows,  of  courfc,  from  this  view  of 
'  the  tranfaftion,  that  the  mortgagee,  before 

foreclofiire,  cannot  cxcrcife  any  aA  of  ow- 
■jiertbip  over  the  property*,  which  may  m- 

cumber  the  mortgagor.  He  can  make  no 
'leafe  of  the  Isnds  for   years  to  an  trnder* 

tenant,  - 

« 

Hungcrfoid  ThtiV  m  the  cafe  of  Mungerfnrd  v.  day, 
V-  Clay.  the  bill  was  for  redemption  on  payment 
I  Mod.  Ct,  of  principal  and  intereft.  The  fublknce  of 
a£V'Ca«  ^^^  wifwer  was,  Aat  the  defendant  the 
^^<K  mbrtgagee,  had  made  a  leafe  of  the  houfc 

for  five  years  at  a  rent  referved,  with  a 
covenant,  that  the  leffee  Iho^ld  have  the 
option  of  a  further  leafe  for  four  years  after 
|he  expiration  of  the  faid  term;  that  the 
term  for  five  years  was  now  expired,  and  the 
Jcflce  diifired  to  take  the  premifcs  for  four 

ycar^ 
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years  longer;  that,  if  the.  plaintiff  would 
grant  Asch  leafe^  the  •deren4aixt  wopid  rr- 
convey  on  paynnent  of  principal  and  inteFefl:* 
On  hearing  this  cafe  at  the  Rolls,  the  de- 
fendant had  a  decree;  but,  on  appeal  to 
(he  Chancellor,  his  Lordfiiip  vas  of  opi- 
nion, that  the  mortgagee,  before  fore* 
clolbre  of  the  eqmty  of  redemption,  could 
;not  deaie  the  premifes  for  years  to  iiind  the 
fhoregagor,  unlefs,  to  avoid  an  apfsarent 
tofs,  and  mcr^dy  in  necefilty :  and  the  decree 
at  the   Rolls  was  reverfcd, 

Ifiiieed,  if  it  were  otherwife,  it  would 
^e  ill  the  poweir  of  the  mortgagee,  e0eo* 
tually,  to  bar  the  mortgagor  the  hen^ 
fit  of  redemption  at  his  pleafure,  by  grant- 
ing benefkial  lorfesim  fines ;  bcfules,  if 
fuch  leaies  were  held  good,  it  would  bip 
^i/ficuit  for  the  oiontgagor  to  recover  imy 
i^nt,  though  the  pHncipal  and  bitercft 
ftouid  be  paid;  as,  not  claiming  rusdcr)^ 

-eftate  of  the  mortgagee,  iie  oanim  hravp 
any  benefit  of  the  leafe  made  by   him  i 

for,  he  is  neiither  partf  to  the  ideo^i  nvr 
privy  to  the  eftate. 

And^  as  a  mpirtgagec  c^no^»  b^efore 
fbrecloAire^  excitcii^  ^ny  aA  pf .  iowTy^Qup 
fh«  IlKill  fltt^aqh  q^  thp  eftaie,  pykt  4ii^t 
to  ffconvey  the  yr^^ifes  fiiee  fr^op  ^1 
incumbrances;  fo,  neither  can  he  juftify, 
in    e(|uityi    the    commifllon   of    any    aft 

G  4  which 
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•^hich  may  injure  the  eftatcj  therefore, 
though  at  Jaw,  a  mortgagee  in  fee -may 
commit  wafte,  yet  he  will   be  reftraiped  in 

equity.. 


^  ^  ** 


Thus,  oil  a  bill  to  redeem  a  mortgage, 
wherein .  joi  kccount  was  decreed,  and  two 
•hundred  anfl:  forty  pounds  reported  due, 
and.  exceptions  taken  to  the  report ;  it 
being,  on.  motion  -and  rt4ding  affidavits 
ihewn, -that  ithedefendant  l^ld  burnt  fpmc 
of  the  wainfcot  and  committed  waft?j 
the  defendant  was  ordered  to  deliver  up 
pofieflion  to  the  plaintiff^  who.  was  a  pau- 
per, he  giying^  fccurity  to  abide  by-  thf 
«vcnt  of  the  account* 


Withring- 
ton  v. 

Banks  et  ^A 
Sd.  Ca.  in 


Ibid.  3f, 


:  So,  where  -the  mortgagee  of  an  cftate  in 
fee  had  cut  down  trees,  on  application  to 
the  courry.it  was  decreed;  that  an  account 
:ihould  be  taken  of  what  was  cut  down,  and 
the' produce  applied  in  i;hc  firft  place; to. the 
payment  of  the  intereft,  and  then  to  the 
finking.ofthe  mortgage  J  and  an  injuhdion 
was  gloated  to.  fta^.feUing'ahy  mor^. 

But  a  diftinftion  is  made  where  the  fe-r 
curity  is  defedive*  for,  in  that  cafe,'  the 
court  will  hot  reftrain  a  juft  creditor  from 
his  legal  privileges  s  •  but  then,  the  timber, 
whenciit- downy    muft  be  applied   to  eafe 


.    ) 
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the    cftate,    and  riot   to   the  mort«gagcc'« 
benefit, 

w 

•  However;  although  the  mortgagee  can*-  jAtk^sitt 
not,  to  better  his  fecurity,  do  My  a£fc  to 
encumber  the  eftate  mortgaged,  which  will 
be  valid  againft  the  mortgagor  after  re- 
demption, nor  will  be  juftified  in  com- 
mitting wafte  $  yet,  he  will  be  intitled.to 
fuch  expences  as  he  (hall  incur  in  neceflary 
repairs,  or  other  afts  for  the  prcfcrvation 
of  the  eftate  mortgaged,  and  may>  certainly^ 
add  this  to  the  principal  of  his  dcbtj  and  it 

will  carry  intercft. 

f       » 

Thus  if  a  leafehold  eftate  be  mortgaged   3  A^-  4t 
and  there  is  no  covenant  on  the  part  of  the   m^^^^ 
mortgagor,    that  he  fhall  procure  the  lives ,  i  Wilfon  34. 
to  be  filled  up,  the  mortgagee  cannot  com^ 
pel   him  to  ^do   it :  but  muft  pay  the  ex- 
pence  of  renewing,   and  reimburfc  himfelf 
by  adding  it  to  the  principal  of  the  mort- 
gage, ftnd  it  (hall  carry  intcreft.     So  it  was   Manlorc  <r, 
determined,   in  the  cafe  of  Manlovt  verfus  ^^'^^^ 
Ball  and  Bruton^  which   was   a  mortgage   Supra.  p.  tj|. 
of  a  church  leafe    for  three   li  vfesy  two  of 
which  died  during  the  time  the  eftate. was 
in  mortgage,   and  were  renewed   on  fines 
paid  by  the  mortgagee. 

But,  if  a  mortgagee  procures  agi-anc  of  Raieftrawv, 
^  new- term  after  the  old  one  be  ^dhially  Qrewer  Sel,* 

expired  Ca.inCh.ss, 


lee  0/.  Lord    expired,  yet,  this  will  be  a  tn^ft  for  the 

Vernon,^        mortgagor  and  redeemed  with   the  princi- 

far,Ca.4.52.  pal ;   for  it  is  fuppofed  to  have  proceeded 

-  •  :  .  ^    &om  having  iiad  <he  original  fcrm.:    ;and, 

.gitbough  ih^rp  be  »o.thinig  i^-fiA.  «  bftv- 

ing  ii  i»»ai?tH-ight,  yt t,  «  fuch  rreg«VFd  i$ 

hzA  XD  it,   in  the  efl^at^  of  the  i^K>fIdf 

kwill^t^e    looked  on    as  the  occa&m   of 

the  lca&.         i        • 

S  Atk.  5i8«         B«t  tthe  mortgagee  is  not  cnbliged  to  by 

out  Fcioney^   except  10  Jusep  the  eilate  Uk 
.iieoeflaiy  impair.      .  .  .     t  ; 

r 
•  •  1         / 

Amhnrll  v  ^^  *  mortgage  be  made  of  a  manor  to 

P2w]ii!g.  ^    vhich  an:  advowion  Ss  appendant,  -pind  a 

•Fisec.Ch.7«.  gagee.to»co»pcl  the  raort^gor  topiiefcitf 
Attorney  Ge-  j^jg  iwtr»i»ee,  the  Cojjrt  -of  Chancciry  will 
Scarifbrick  gf^iit  w  ifijwkftipn  to  ftay  fM"acefdipgs 
^^^  therertponi  for  the  ^afiprtg^^gjee  <5W  mj^kpflP 

DySc^i^'  *  profit  by  :pr<:ieiiting    to   the ,  ichurcfea ,  <^or 
^V.^  5tn  account  for  My  vidvc  in  refpc^  thereof 

SjJ^in  Ho.  ^  ^^  ^^  j^lj-^^  j^^g  ^j^  .  jjj^  mpr-fg^gfie 

^,,1  Bjfow4)?j."     tlim5fei«Fj  in.th^t  jCafe,  until  f^a^repWutne,  ^s 
Tail.  Ca,  81.  ^^  jj^  ^  ;)|iture  q^f  4  tryftc^  for  thp  «K)ft- 

• .  •      r-  ^       »••-..  ... 

Gardiner  v.  A  diftinftion  was  atten^pted,  i«  the  cafe 
Griffith.  of  Garditifry.  Griffithy   between  this    cafe, 

j^    A  •404-  ^xA  ihdA  irtrnwhichi^th?  mortgage  *as  of 

a  long  tMin^  ia^  4J^^ 

the 
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%it  moitgagee  pould  have  no  onicr'  fatis* 
fa&iob  than  by  providir^  for  t  cMld>  .re- 
lation^ or  friend,  on  the  advpwfon  bfcom- 
IjDg  void;,  apd  the  rather,  for  that  it  was 
cxprcfsly  fo  agreed  in  the  mortgage  deed ; 
but.  the  .courc^  gave  no  opinion  thereupon. 
And,    in  .the  cafe  of  Mackenzie  v.  Robinfojty   Mackenzie  v. 
which   was.  the  gafc    of  a   mortgage  of  a  Kobinfon. 
n^ked  advjowfon.  Lord  Hardwire  doubted  ^         ^ 
the  legiility  of   fuch  .a  covenant,  ibaf  tie 
tnprtga^ee  pould  p'refeni^  it  being   a  ftipu- 
lation  for  fomething  niorc  than  principal 
-^nd  intereft;  and  the  mortgagee,   not  be- 
ing   able    to  find   any    precedent  in  Ws 
^^vour,  gave  .  ]up  the  point  of  prefenting  5 
in  confequehce  Wher^rof,  an  order  was  made^ 
that  the  nf)ortgagor  fcouid  hate  liberty  tb 
prefent,   and  the  mt>rtgagec  wa$    dbttgcd 
to  gccept  of  his  nominee*  - 

In  fuch  cafe  the  mortj^agrc,  infteaA  of  jj^ 
"bringing  a  bill  of  foredofurt,  fliotfld  pnry  a 
f^le  df  die  ftdvowfon. 

: 

if  a  Mortgage  be  made  iintJcr  «  ftedree,   Loyd^. 
Md  direiJHons  for  a  fale  or  n^wtJg^e  -with   Baldwin, 
approbation  of   the   nvaftcrj  ^nd  part  0f         '      ^ 
the  diredion  be,  Vrfiat  the'  money,  i^ifed 
thereby,    fli'otfld  'Be  applied   ibr  paynrfcrft 
of  debtsi  and  a  report  be  made,  afcertarrifihg 
f h^  debts  by  -fch^tfulc^  'the  ^6^§4%e*  muft 
4  fee 
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fee  to  the  application  of  the .  nioncy  ;  as,  jf 
it  be  mifapplicaj  he  will  lofe,  the  bene^t 
of  his  fccuritvj  for,  in  fuch  cafe,  the  fum 
dircftcd  to  1)C  raifed  is  cojifidcred '  as  the 
property  of  the  creditors,  and  the  interefl:, 
carved  out  of/the  cftate  bnerated' with 
the  charge^  is  an  .exprefs  truft  for  them, 
that  runs  with  the;  larid  froni  the  time  of 
the  decree,  and  cannbt  be  difcharged  but 
by  a6tual  paynicnt,  which  intitlcs  the 
pcrfon  advanGing  the  money  fo  ftand  in 
their  place.  But,  if  their  debts  be  i^ot  paid, 
there  is  no  eft  ate  or  interpft  in  the  land, 
upon  which  the  ncjortgagee's  ^cipaad  can 
attach  5  that,  created  by  the  court,  being 
cxaftly  commenfurate  with  the  extent  of  the 
debts  upon  it,  and  liable  to  thofe  charge^ 
until  they  are  paid  off. 

Lloyd.  V.  So  where,  after  fuch  a  decree,  the  eftate 

iVw^Tt.     ^^   mortgaged,  and  in  the,  deeds   there 

wa,s,  a  recital  of  the  bill  and  all  the  pror 
ceiedings  thereon  i  and  the  money,  inftead  of 
being  applied  purfuant  thereto,  was  paid 
'  to.  a  tru^cc  named  by  the  mortgagee, .  upon 
tru^,  to  pay.  it .  over  to  the  creditors ;_  it 
was. held  that, the  ?ft^te  in  the  hapds.of 
the  mortgage  was  li^We  j  /or,,  wherp  .there 
was  fuch  a  foecificatipn.  or  fchcdule,  ,a-pxir- 
chaferj  or .  rnprpgagcc  was  bound  to  fec-tlje 
application  oC  ^e  Burchafe  moncy^ ,  _ 

And, 
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:  And^  in  fuch  tafr^  fiie:  creditors. will  not  Ibid. 

be  obliged  to  refoit  to  the  truftcein  the 
f^ft  inll^nce^   for  (I|c .  agreement .  between 

the  parties,  jc^nnot  change  thf^ir  fcjcurity* 

Thje  l^yfr  ift  the  &me:if  tie  mortgage  be  Ibid. 

made  iloder  the  deyifc  of  art  eftate  to  be  shSmSJi/. 
mortgaged,  or  fold  for  payment  of  ipectfic^,  i  Vcrn.  303. 
debts  in  a  fchedule:  ;    >.|   . 

'in  fuch  caies  the  mortgagee  ou'ghti  not  ^o  iVcau.173. 
pay  the  money  to  the  'truftees, !  but  >ihauld' 
fee  to  -the  application,  and  take  aOignments. 
from  the  creditors,  >:     ,  y.J 


•   ♦     ■ 


•5o,  if  money'  be  advanced  by  a  mortga-  Sir  John  Coe- 

gee  under  an  a<5t  of  parliament,  the  mprt- .  ^'^^  ^^'  ^* 

gagee  muft  fee  to  the  application  of  it,  «/. 

-       2  Vcnu  5% 

'  But;  it  is    an   eftablrftied  doftrine  that,  Lloyd  v. 
upon  a  truft  or  dcvife  for  the  payment  of  fy^* 
debts  in   general,     without  a  fpccification 
of  the    debts    in  a  fchedulei   a  purchafer 
would  be  indemnified,  although  he  fliould 
not  fee  to  the  application   of  the  money  5 
which  is  a  determination  in  fupport  of  fuch 
truft,  and  to  render  the  fale  of  fuch  eftate ' 
morceafy*  ' 

*  ■  '  '        ' .' 

Though   where  lands    are   appointed  or  culpepper^^, 
conveyed  to  pay  debts,   the  heir  is  intitled  Aftoa, 

'      '  '    \  z  Ch    Ca 

to  have  them  after  the  debts  paid,  yet   a   115/223!  ' 
purchafer  is  not  concerned,   whether  there 

be 
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.    .  IhsR  fuffidcncy:  ior  iw^  ^  })«5r  iha$  fiut  \o€ 

thdipnifdAift.j  eflatto ;   fcr^  if  he  advaocc  hm 

'     rfl^'^f  ^n^^cf  lilA<fe,^^<j  Aall*  ftdM'  theffi' 

perfonal  aflfets,  and  the  heir  muft  take  his 

-r-^ihi?3f  afgttiilft«6dt Affirm f-aiid  fei  ifihc 

>  ift«at»l-s  rfeft^  ?tt>  2i€t<Wf>e  betiwedft-  «be  &ew 

.  ^        •  '  sM  ftiiiktf  M^  .p^riifialfe  is   fafe^  though 

the  money  be  mifapplied  4y  iSic  tfuftee^;  • 

Cui jepper ^.  ^  fiut » i£  diff  bmds  fac  .note  ■  tQ  be  foldr  if  the 
2Ch"'ca.  *fc*5«  'Can^'b^  rarftd  .oiit  of  fibe  p^fowpl: 
323,  afffltsi*  and  thfe   fcnts,  dnd:..^Qfit$:0fHti|e. 

kndsi  thepurchafor  aftsathis  owri:pc«Hi 
if  the  perfonal  eftate  and  profits  of  the  land 
recciKredr.werefufikiCT&j-  and  aiftearwatods  bt^- 


1,'U 


Ibid. 

•  r 


-     :^      And  in  the  former  cafe>  if  the  heir  (who  is 

-    .  .    intid^d  to  thel^nds^after  fufficientis  railed, 

.n      ;   i  by.airuilijnplicd  af^drcfultingon  conftruQr 

*    '  ti^  of  t^c  "^J^ft  ins.the.inflirument,  thoughr 

not  cxprcflcd)  doth   attach-  his  claim  by 

exhibitinghis  biJl>.  then,;BO  one  caivfefely 

purchafe  after  the  l?iU>  tiupendent>e ;  for,  when 

exhibited  again-ft  the  trufide,  it  will  bind  him 

'■'..■'        •'•*•.' 
and  all  clai-ming  under  him,  pendente  lite^. 

Sir  John  Tal- 

hot  et.al.v.  When  lands  are  fettled  and  devifcd  lA* 
sK^^of  <>rder  to  raife  money  cut  of  the  rents  and 
Glib;  Eq7'  :fT^P^  of  fuch  lands,  for  the  payHteUt  of 
*•  J^  .  :  portions  ^  ^/'  certain  and  'prefixed  aays^  ot 
ChVsoA.     ^  ^r  tHc  payrpent  of  debts;   t\ikre;  fhoifgh 

thwe 


tttere  bte  ho  dJufe  impi^dring^  the  tnifWcs  Backhoufcv. 
tOTiiTpofc  of^thc  l*fd  fbr  uhofe  purpofes  bf  JJ^^^^^**^ 

falc  or  mortgage,  yct>  if  the  portions,  can-   i  Ch.  Ca>. 

'no^  be  raifedout  of'thcr'eiiti/^nid  piip^^^  Sh^l^on^, 
(6  as  to  be  paid  at  tlie  times  appomtcid^  9^  \^^*  '^'        i 
if  the   rents  and  profits  do  not  anfwer  the  f  v^:,'il' 
pajmnen.ir^^oftfar'ricbtar    witkia  :r  reaifbmUe       ..       .  ^ 
and-   o6ltv<enceQtf- tfirae,.    the  tnilbce%^  put/ 
raoregsgifc  fher  hnds/  ia  order  d»  fulfil  iAbcl 
tstvft:   becatTfe  k.is  thd itefiga of  ithe'itrttft^i'l 
tlbat:  theiddbts  and^portidiis  An^ldibcfatX* 
fickjtdutro^'th^  \tindi>;tndy  if;tfac}r<cami<^trbc 
fddsfi^d  b)r^tl^  pifteponm  i(f  tko  anmiaKpmw^ 
fkb;  -  they^'^mysA  te:  feti6Kedr%  tfaeprofitaiiof 
tUefde  iimpft.  'Fhos.nmift  be  oftatks appoiffby i 
ah:accdQnttafkren>/df([thQdebi9  andipoNiM^coi 
be:  Jixkicd.  o«t  of .  Cib>e  eft^te^r  i^^  l^giirjie; 

of  the  annual  profiiS'i6f/U€h>fiftjfl^wj:o    '      i 

'lltt,  tf '  foch  pay nnenos  be.  to .  be  midc  out  Sir  John  Tal- 
of  th3e^  a^ittual  pwfiite  w  vAntsicnlf^  thehi  ic  DuIkoF 
feeing  the'  pjiynfieiitd  muft  be '  wiadr as  tfacy-  Sh^wibury. 

can,  Wtftdiw  ike  dr  mortgage ;  bccaufc-^thei^gq  ^^^' 
C6\iip^*  €^vmm  ti^gt  the  difpofitions'idlatti 
peiifodsnTdbE;  df  dieir  eftates,  faa:ther  tkairr 
theititrOT'd^fbckeon^efartcea.  Scrliilcewifeiv 
if  the'piayM€hC  be  devifed  tabe  naaidc  cmndfc 
th^r^iit^  iW^,'  rite  ilands:  csoikms.  be-f&Ci*. 
by  the  tf tfftew,^  bcfeaiife  tibey  arc  Cdnfiwed* 
tto  the  ycarlw  iilcome  fhercsiftf. 


;  . .  A'^mortg'agcc  hath  bcefi  dfcterpaii^ed  tor 

Emery.  *  ^  a.purchafcr  ^within  the  :27th' £/iz*  r;  4* 

Cooper.  ;  .    ;,      :\        .     .  ^    ^.  ..                  '-    i  '     • 

Rep.  278-  A  fijje  and  non-clarm  by  a  mortgage?  in 

Plowa.  373/  poflcflion,  will  not  bir  the  equity  of  rt- 

Cfuifeon;  demotion*                           '   '                      ''^ 

fines  2J3*  ..    / 


•  ^i 


' «« >    k> 


Kddock  V.       •  IProducing:  a  bond  or  mdrtgagCi  iz^frimd  - 

3  WUK  280*  ^^^^^^  ^^^  evidence  of  a  debt;  but,  itlhoilld 

feem,  it  would  not  avail  if  there  were  manifeft ; 

figlnsoffriifud  in  the  obligee  ormortgagee;  for, : 
in  fuch-ckfci  he  ought  to  be  put  to  the  proof  of  * 
afttial  payment ;  and.  though-  he  lit^ay  hap^ 
pen  therebjr.  to  lofe  li&tnt  part  of  the  money 
really  due  to  hihi  for  .want  of  proofs  t^a. 
\t  but'4  jaftpunifhrflent  for  ^^  fraud. which; 
it  is  evident  he  meant  to  be  guilty  .of*,  and. 
¥^OilM  be  a  proper  difcodragement  to  bthiers ' 
from  conntnikting  the  like;  ■ 

' '  ^        By  tte  9  jinn^x.  5*,  .which  requii^s,  that 
Knights   of.  the.  Shii»  flxould . have.;  6oq /* 
ftr  annumi  and  every:  oth^r; member  y^l.^ 
per  annum ;  it .  is  e5^<9:ed  ."That .  n0*pcrfen . 
ihall  be  qualified  to  fit  in  thctiQufe.'Of  OQm^ 
mons  within  the  meanin'g  ]of  the, aft,  by 
virtue  of  any  mortgage,  whereof  the  equky 
of  redemption  is  in  any  .oti^r  pprfon,;- fe^^ 
Icfs  die  mortgagee  (hall  ^igjve  b^en  Jh  pof- 
feifion  of  the  mortgaged  premifts  for  ft ven  ^ 
years  before  the  time  of  his  elcftion*** 


CAP. 
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ifca* 


C  A  Pi    V. 


ti  > 


Df  t^etfiiitf  of  iftebeimj 
ttori  anb'tulSo  map  claim  it 


J  . 


AS  the  niortgagor  fnay^  at  afiy  reafoA*    ..,'..-.'. 
able  timeV  call  upon  the  mortgagee  to 
i-edeert)>  lb  likewife  may  any  other  perfon, 
claiming  an  intcrcft  Under  hirti. 

•  ►        .        .    .  - 

'  And  therefore,  whcirt'd  man  mAdc  4  vo-  j^^j^  ^^-  ' 
luntai7  deed,  and  aftcnVara^  mortgaged  the  Cwtwright. 
fame  lands,    arid  the  »  'ifeJ/  dn  trial '^  at   |  Vcm-^J?! 
law,  was  found  fraudulent  againft  thenriort-  E.Ct.Abr. 
gagec  ;  yet^on  a^jll  exhibited  by  thcpcrfon  J^j^hl^p^  ^. 
tOi'^yhdm  the  dee4*Wa$  niade  to  redeem'  the  Wctf* 
TTii)rtgage/it^  though    thi  l^^'  Ch- 

tirft  dtcd  w'as'fr'auflulent,  becaufe  voluntMy, 
;*s  to  the  mortgage,  yet,  it  was  good  as  to 
the  equity  of  redemption,  arid  would  pafc 
that;  for  a  vqluhtary  deed  would  bind  the 
party"  that  mad^  ir,  'and  his  hcffs/ 


'  :      J 


Aflignees  of  a  bankrupt  may  redeem^  or  iCh.Ca.;!* 
afligrt  an  equity  of  redemption. 

H  So 


k  Vs  ] 


Dougl.  Rep.  So  likcwife  a  tenant  may  put  himfclf  in 
Keech  v.  ^^e  placc  of  the  mortgagor,  and  cither  re- 
J^^a^^-  ileem  -litmrdf,  or  get  a  friend  to  do  it. 

Supra,  63.  ^ 

Howards.  The  aflignee   in  "equity   may  redeem  a 

Jones  V.  Me-  ^  mortgage  by  a^cjjtjiifti  heir  matr  be  re- 
Bunb.  346.     deemed  by  .the  .ngxt  prpteftant  hein 

Comyns  Rep.        •  -  *         •  .  *  .    -       ?        ',.:..     ^     ^^, 

/       An  equity  of  redemption  will  follow  the 
zYez  xo      cuftomas.  to  the  legal  cftate.   In  borough 

epgijfli  land^,  if  mortgaged,  the  equity  pf 
redemption  will  defcend  to  the  youngft  foh 
to  whom  the.  lands  defcend. 


V 


^^^\        .    -c§?»  }^   mortgages,  of   gavelkind,  lands; 
.  ;  \   which  defccn4  tpalj. the  children  equally, 
the  {equity  of  rifd^mptidn   defcends   to  all 
likewifc* 


«  JL 


r  <* 


f 


Hd?^*^'       ,  :And  it  may.  be  devifedl    Thus,  where 

I  Ch,  Rep.     PPfy  fcjzed  in  fee  ,(implei    njortgaged  his 

^  B^'  ''•  '^g'''  J^s  with. a  provifoibr  repayment  by  him, 

«"•  97  •    j^j J  i^g-j.^^  Qj.  afljgns,  and  then  devifed  the 

iame  premifcs ;  the  court  decreed,f  on  a  bill 
by  the  dcyifce  to  redeem,  that  th^  equity 
of  redemption  belonged  to  him  and,  not  to 
the  heir. 

I  .•        '      ■    ' 

Watts.      *         So,    a  judgment    creditor  may  re:dcem 
3  Atk.  Rep.    igainft  a  mortgagee  of  a  leafchold  cftate, 

2  who 


"s*J^»Pi4-ltkeWlfc  a  bond' creditor  :  but,' 'b<-    -     , 

-—    •>    •  ^    .'..i'.     .*  k  •  •  •      •        •  •      .     Angel «, 

£M-(<'<tK«bltlls>biY>ught7'td  redeem,  aihrit  Draper. 
'of  exeeu'tiM  •  muftf'  be  fued  out  j    fi>n  until   '  ^*"''  399« 
tlrat'^be'doAe/iii^  pdgfhtnttr&diec^  -hath 
^^tt^  6A  ^ihi-'^  leafeKoW'  eftfttej  and,    for  King  «.  Ma- 
^afiifof  ft's'bciri^  taken  out,  the  bill *M  the  thep^dpsO* 
^i-iii^lbardaii^'^asariHliired.'   i-    -'    ^       cafe. 

it;'"/  IH«"J    •>.   !       ..    ■     •,       •    ■   •  •      '.•.'O'. .»»;   ■  •••  : 

"  'T^ht  by.ek^t,  ftatutc  mercRaatJl  of  Banb.347. 
ll^ifemay  ^editem."  '■'      ■     '      '   ''•  '■     '   »E.C.  Abr. 

The  crown  may  redeem  eftaces  mortgag-   Attorney 
cd/.fofc^uirf  by  the '  mortgagoi*  •  by  being  general  v. 

f htijifled 'And  outlawed  for  high  treofon.        i  Brown's 

'  A  jdintrefs:' may  redeem,  and    although  Howard  v. 
the  jointure %e  (fecured^nly  on  part  of  the  S^' 

fl  :    ^  J        .  '•      r     .'    J         oupra.  page, 

eft^cey  yet,    me  maji^  rcddcm  the -whole  j  18. 
U  flie  may,  though'  part  of  it  be  *jttled  on   pj'^^*-  *7»- 
he^ '  aftei"  marHage ;  and,  if  flic  pays '  hior c*  Danby  E.  Ca. 
thrtiOatfiirdpart  of  the  principal  nioniy,   g^'-  ^'9- 
(he  ibdll  hold  the^knds  until  reimburied.     Haymer  v. 

.  •     !     <•»     !      :  ;  /•   V     V   V  •     Haymcr. 

~:  And  an'  hufband'  may  be  tenant'  by  tlic^  2  Cka.  Cjf'* 
curtefy  :6r an  equity  of  redemption.  99,  100. 

237*  *»"•*• 
-Tfiiis,  wliere  the  father  of  thc^  plaintiffs  CaAorne  v. 

devifed-to  Atine  his  daughter,  the  plaintiffs   Scarfeln^ 
eldeft  fifler,   all  his.  eftate  freehold  «nd'co^  f  Atk.  603. 
pyhold  in'  fee,  charged  with  idol,  a-peice 
tothepIaintiflFk :  y*fir^,  after  her  father's  death, ' 
poffcffed  the  feveral   eftates,  and  married 

H  2  with 


»   ^ 


•  ^ 


p^  r- 


with  thfc  defehdamt  Inf^Hs.  3pon:a|tejrjiiir 
die^  jleayitig  iffu€  aJm  wha  difd  aamfafsc 
and.wid)ou(  ifluci  Qpoq  bis  deat^  the  pkunr 
tiffa^  4m^^  bcirs  at  l»w  both  to  the  infiiAt 
and  their  fi^fj  became  intitlcd  to  the  real 
eftate.  •  [ ;  Aum  Inglis,  before  her  *  inarriagc^ 
mortgaged  part  of  the  freehpld  premifcs  to 
the  defendant  Scarfe  for  900  /. :  the  bill  was 
^ropghH:,  agaiivjl  t^p  fliortgagee  an4' the 
hufband  for  an  account,  and  .for  the  direc* 
tion  of  the  court. 

The  defendant,  the  h^iA^and,  infifted  thati 
havmg.had  HTue  by  h,is  wife,  he  wi^  inti^ 
tied  to  an  eftate  for  life  in  his  late  wifeS 
freehold  premifcs  4«;.tenaknt.by  the  curtcfy, 
iub^ed  ;to  the  mortgage  of  tht  defendant ; 

:  and  th^  Mafter.  of  th^  RolU>  on  hearing  the 
oayfej  wasof  opinion  the  defendant  Ingks 

,  wa^,  not/intitled  to  a  tenancy  by  the  c^ir- 
tefyin.the  eftate,  cofnprized  in  the  mort'^ 

I  S^g^}   and  decreed  accordingly.     But  this 

1  decree  was  reverfed  on  appeal  to  Lord 
^hant^llor  Hardwuke^  who»  in  giving  judg* 
ment  on  this  point,  faid  that  the  queftion 
depended  on  two  confiderations ;  firft,  on 
what  fort  of  intereft  an  equity  of  redemption 
was  conf](dere4  to  be  jp  that  court ;  fecond- 
ly^  on  what  was  ncceffary  to  intitle  a  man  to 
be  .tenant  by  checurtefy,  Firft,  an  equity  of 
reden^tptipn  had  always  been  confidcr^ed'  as 
an  efta(<^  in  the  land,  for  it  might  be  deviied> 

granted. 


[      lOI       ] 

gnutedj  or  entailed  with  remainders ;  and 
IRjch  entail  and  remainders  might  be  bar- 
red by  fine  and  recovery:  and  therefore 
it  could'  not  be  troniiderrd  as  a  mere 'fight 
only,  <  tint  muft  4>e  tak^n  to  be  fudi  an  eftate 
-whereof  there  might  be  a  feizin.  That, 
the  p^ribn  therefore  intitkd  to  Ithe  equity 
ef  redemption  was  confidered  as  the'  owner 
of  the  land,  and  a  mortgage  in  fee  wa^  taken 
to  be  perlbnal  aflets.  That^  by  a  devife  of 
all  lands,  tenements  and  hereditaments,  a 
mortgage  in  fee  woikldjiot  pafs^  iiplfsfsdie 
equity^  of  redemption  weije  fbreclofed  i  and, 
chat,  if. ^terfuchdevile  made,  a  foreciofure 
was  had^  yet,  luch  eftate  would  not.  pai& 
by  thofe  general  words,  of  lands,  tenenient^ 
«nd  hereditaments  ;  becaiife  a  foreciofure 
was  confidered  as  a  new  purcjiafe  of  the 
•knds*j  That,  the  intereft  of  the  land  mMfl:be 
fomewhere,  and  could  not  be  in  abeyance » 
but  it  was  not  in  the  mortgagee,  and  there<- 
fo^  gwfi:  be  in  the  mortgagor.  That,  it 
;wa$  certain  the  .mprigag^e  was  not  barely 
^  ^ttruftee  tp  the  moiMgagpr,  but  tQ  fomc 
purpofes,  namely^. with  regard  to  the  inheri- 
tance be  qertainly  ffiau^  until  a  foreciofure^ 
Secoii.dlyi  at  conpinion  Uw>  four  things  were 
neceflary  to  intitle  the  hufband .  to  be  te- 
nant  by  curtefy,  viz  ;  marriage,  iflue,  death, 
iu^fkiz^n  \n  fa^.  In   thisjC^o, the. three 

jierc  wa«  jfo  ^ewi?.  fl^JRV^ct^ff^^^^^jgll 

*;  H  3  eftate 


[      lOi      ] 

^ftate  in^the  .mrifei.iin  ;thb.t:x)n&ie^Mnm  of 
lawi  .However  that  wasrzn^t  tlfej.prefeic 
queftioiij  the  true  queftioo  *^i  whflth^rithftTc 
was  fuchifeizin  or  poflCefllonpf  the  dqvitabl^ 
eftate  in  i  the  wifci  as,  in  If  bat  comf,,  yfM 
canfkleixd  as  equivaleJit  to  an  aAual  feizin 
of  a  foeefabld  eUace  at  comrtion  law  ?  And iiis 
Lordfliip  Vas  of  opinion  ifhai-  there -/w'ds^ 
^iiuUl .  pofieffion  doathed ;  with  .the  Ireceipt 
cf  the  rents  and  profits  was  tht  higheft 
inftan^:^  df  an  equitablc>f  fri^ln,.  boti  of 
which '  there  was  in- this  •  cafe  i  ?  ahtJ> _that  a 
Avfband  flioiild  be  'tsenafitt  of  ^the  croiirefy 
Swwtappk  of  bhbequitablc  eftate  of  the  ^ifeliaa  been 
i* Vera.  536.  oftpn"' determined.    It  wdis  fo  held  iisr-^iew/^ 

apptk  V,  Bindon;  whidi  ^a^a  rtiuch  fti-tong^ 
er  cafe'  thah  this ;  for,^  ihth^t  ktfey  t&^t% 
was  neither  feizin  ndrland'-:  kid^  iw^>J^rif. 

1^80.  it  was  held  chat  ^  lan<isj  articled  •  foi* 
Only,  would  pafs  by  ia*  will.  •  '^v 

I 

His  Lordftiip  fjiidfth^f^riftfcipal '<>feg«S(fW«ifl4 

to   tKc  4iuft)and'Sc:el*Sltt"^^Wie!  «wd''j  ^f?/*; 

!  laches  and  neglcaKJ-^-'ffte  '*ufban<l'->%i%idt 

■paying  off  'the'mbrtga|;d.  yHSecbndlyi' liha: 

the  rule  pu^ht  to'  bdr  c^olf 'befcVeeri  3oWr 

and  curtefy, '^nd'  that  '^6w^r'cciuld' 'iio^  t)c 
Vid.bf».      ofi  tr^ffi-^ftAte;    '■  '  ■*"'"'    "'  \'"'J''  ' 

,■  >      '.•      til    .'•    .i    iij'lii    ;  X.    J    ,V'  ;i:i    '"J   },:.-(! 

As1to'tHfe=»,  itWiiotflinfli(F#flfe 

'a  ckfe'^hfe^Viiti^W'^(?4uftftcPl?e^^fe 


')n:iio  r  i  ( 


it  was  QO thing  near  £>,  eafy  to  gaji:  off"  a 
mortgage  as  to  make  w  entry :  and  it  held 
equally  ftrong  in  the  cafe  of  a  truft-eftate  s 
for  a  hulband  might  more  eafily  get  a  de« 
crcc  for  his  truftecs  to  convey  than  a  de- 
cree tQ  redeem  a  mortgage,  which  was  ne« 
ceflarily  attended  with  many  delays. 

The  iecond  pbjeAioh  proved  too  niucli, 
if  any  thing,  and  intirely  failed  by  the 
precedents  of  that  court :  if  any  innova* 
tion  were  to  be  made,  his  Lordihip  was 
of  opinion  that  the  neareft  way  to  right 
would  be  to  let  in  the  wife,  to  dower  of  a 
truft-eftate,  and  not  to  exclude  the  hu/band 
from  being  tenant  by  the  curtcfy  of  it. 
There  could  be    no  inconvenience  to  the 

heir  at  law,  for  he  would  have  the  fame 
remedy  in  this  court,  to  make  a  tenant  by 
the  curtefy  keep  down  the  intcreft,  as 
againft  any  other  tenant  for  life.  For  thefe 
reafbns  his  Lordfhip  was  of  opinion  that  the 
defendant  was  intitled  to  be  tenant  by 
the  curtefy,  and  the  decree  at  the  Rolls, 
as  to  this  part,  mull  be  reverfed, 

A  fubfcqirent  incumbrancer  may   redeeiti 

the  former.     Therefore,  where  there  was>  S'^Jy^^^  '^' 

mortgage,  and  the  mortgagor    afterwards  2  Ca.  Ch. 

acknowledged  thrcf  judgments  to  other  per-  \7?' 

.fpnsjfpjT other mon^y  due,,, two  pf  the  petfons  Heath. 

j^i[VhDip.thc  jujigmcBts"  wq-c^.vcn;;(56  the  7  Vin.  Abr. 

.._,,  .  H  4  intent  ^    ^ 
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Intcht  that,  the  mortgage  being  fet  afide^^ 
they  niight  take  put  execurion  oh  their 
jtidgments>)  gave  notice  tp  the  nidrtgagcc 
thereof,  and  reqXiefted  hhii  to  aqcept  pf  hi^ 
money,  which,  they  faid,  they  were  rea- 
dy to  pay  him  i  and  deflred  hiai  tp  ajp-? 
.point  a  time  when,  and  they  woiild  pay  him 
within  a  fortnight.  It  wa^  .  in  proof  that  no 
money  was  a^^ually  tendered:  afterwartlsji 
the  mortgagee^  exhibited  a  bill  and  had  a 
decree. to  forecloft,  and  then,  tbok  a  further 
abfolute  conveyance  from  the  mortgagpr 
for  a  confiderable  fum  pf  money.  "The  twQ 
<:reditor?j,  pn  a  bjU  exhibited,  had  a  decree 
againft  the  mortgagee  to  pay  them  their  mor 
ney,  but,  the  third  creditor  had  no  relief;  be- 
caufe  he  did  not  give  notjcc  in  time  ofhi? 
judgment. 

5ut  where  the  defendant,  after  ten  years 
^.  Wefte^c/  ^itj  ^our  feveral  reports,  and  two  trials  at 
^  Vcrn.  663.  law,  obtained  a  decree  to  foreclofe  upon  2^ 

niortgagc  j  aqd  the  plaiotifs  had  judgments 
and  other  incumbrances  on  the  eft^ite  fub- 
fequent  to  the  defendant's  mortgage,  and 
the  bill  was  brought  by  the  plaintiffs  for 
^n  account  of  profits,  and  to  redeem ;  the 
defendants  pleaded  all  the  fornier  proceed- 
ings, the  taking  the  account  in,*  an  adver- 
•7  .^.....  fary  way,  report,  refercnfes,'  trials^V  law. 
and  the  decree  figned  an^ '  inroltcd,'  in  tar  cJf 

•  npticc 


fiot\ce  of  the  plaintiffs  incumbrances  j  but 
the  plea  was  over-ruled, 

Therf  is  a  clear.diftinftion  between  the 

preceding   and  the  laft  cafci    in  the  for-. 

mer    an    aftual  purchafe   was   conipleated 

and  covered  by  the  mortgage,  which  cQuld 

tjot    be    impeached  but  by  a  creditor   of 

vhqm    the    purchafor  had   notice  -,    in  the 

latter  thcr?  was  only   ^  decree  for  a  fore- 

cloflire,  which  did  not  affeft  thejudgmcnt 

creditorii  a^  ?o  tJieir  right  of  redemption. 

Redcnription  of  a  mortgage  may  be  had   Attornc^  Ge- 

jigainft  the  King*  ntnl  H«rd. 

465. 
A  mortgagor  may  redeem,  even  after  9, 

Teleafe  of  the  equity  of  redemption,   if  it 

appear,    by  circumftahtial    proofs,  that  it 

was  made  upon  a  ifecret  truft  jind  for  his 

benefit.  ,. 

'thus  in   the   cafe  of  More  ly   agalnfff/-   Elways<r^«X 
ways.  Where  the  plaintiff  and  his  father,  in    *  ^^'  ^^^ 

peem^^r  1041^    niade  a  mortgage   to  the   Trin.  1668, 

* 

father  of  the  defendants;  the  plaintiff's  fuit 
,iyas  to  '  have  redemption-  The  dt-ftrndgnts 
Jet  up  a  releafe  made  by  the  plaintiff  in 
1646,  qf  all  his  equity  pf  redemptlori,  and 
a  decree  made  by  the  Lord'' Chancellor 
Hid^ln  this  can fe*  in  1667,  which  decree 
was  penned  as  if  made  by  c6nfeht.  This 
decree  peing'figriea/  and  infofle^^  'and  the 
pijrtintJff  not  being  af^^^^^^ 
h<;  cQiild'ribt'  ii^V^'V4iiir^df  reV5:c^%'  nor 

could 


could  he  have  been  relieved  by  fuch  bilL  if 
it  had  been  brought,  the  relcafc.  barring  all 
his  pretenfions ;  and  that  being  upon  a  fecret 
truft,  he  could  not  prove  the  truft  pofiti^e- 
|y,  the  witnefles  being  d^ad  j  wherefore  he 
was  not  relievable  cither  in  law  or  equity. 
The  plaintiff  petitioned  the  Houfe  of  Lords 
for  relief  againft  the  decree  and  releafe.  The 
proofs  offered  to  evidence  the  truft  were 
ipircumftantial,  and  not  direft  pofitive 
proofs.  They  went  principally  to  jfhew, 
that  the  debts,  due  from  the  plaintiff  and 
his  father,  were  fmall  in  comjparifon  with 
the  value  of  the  eftatc  at  the  time  Tof  mak*- 
ing  the  releafe*  Thefc  proofs  being  read, 
and  it  appearing  clearly  thereby,  t;hat  Ac 
value  of  the  lands  was  much  greater  than 
to  make  a  fatisfadlion,  for  the  debt  .for 
which  it  was  rcleafed,  it  was  detern>incd  jt^ 
be  a  truft  i  and  the  caufe  was  referred  b^ck 
to  the  court  to  be  proceeded  upon,  as  in 
the  cafe  of  an  equitable  mortgage,  which 
their  Lordfhips  adjudged  it  to  be.  After- 
wards the  caufe  was  reheard  in  court,  whcfn 
a  decree  was  made  for  the  dirfendants  to 
come  to  an  account,  and  the  plaintiff  to  be 
admitted' to  the  redemption  ofhis'eft^e; 


»  •         t 


And  if  there  be  tenant -for  life,  with 're-' 

.mainder  oriieverf^on  in  fee  ofari  equity  pf 

redcmptiwi.xhay  fhall  cohtributc,  pfdpor- 

^  tion ably  what  is  4vc,on  the  mortgage. 

J  .  So, 


.  ;Scb,  »  4cvjifte  «f  .ai)  #atc.  for  life  in  an 
eq\\itf  pf  r^^<mpcioar4i}ay  r<!4ceni  and  hold 

.  i^ijd.  ;iA  fudi  cafe;  the,  general  ruks  k,  that  Rowell.  v. 
thc;<ftiiwoflthci««aht  for; life  ih  the  pre-  ^i^^'^'oi. 
riiiftSfAaUjbe  cited  at  one  third,  and  that  221. 
ofthcrrcmainacrAian^orrcvcrfionorm  fee  f^"*^-  ^• 

Spranger. 

at  two  thirds  oF^phalc 'is  due  for -principal  Prec.  Ck. 
aadihtcrcft.       '-'    >      .     ;  ^^  ^»- 

Aftd  if  the  mortgage  tnancy  is  payable  Hayes  v. 
©n '^  cbhtiftgenty  n6t  arrived,  he'  iri   re-  1  ch!*Gi* 
maindef  or  revcrfloti  may  exhibit, 'his  biff  223. 
qUUi  7/i*^/-againff'tl^c  tenant  for"ii)fe,  and 

th*  te'niAt  fbr  life  Ih^l  be  decreed  to  ton- 
tribtttc.   •    '  '>^-^';'-'5:oci  r  •• -••k|m     ^   -• 

^^  AWd  if  the  teria:nt  forllfedf'thc  e^u^^     Ncwling.^. 

of  recienrfption  pays  off  the  taortgaffey ,  anci  ej^^J'  , 

has  the;term  afflgncd  bverih  truftfor  hini-  Geo. 

felf,'  and  mkkes  improvements,  and  dies ;   ^*'**  ^^\ 

aAd  afterwards  the  remainder-nrian  or  rcver-  ktier.  a/ 

fioner  comes  to  redeem  i  his  reprcfcntatiyes  ^^  *  ^^'  ^** 

Ihall  have  the  allowance  of  two  thirds  of  the 

lafting  improvements,   but  nothing  for  the 

other  third,    becaufe  he  received  the  bcjie- 

fit  thereof  during  his  life  i  and  no  intcreft 

flbill  be  alloWed  dufiijg*,  the  life  '  of  tenant     .  ,,     .^.   i 

fbr  "^lift'^fby  tjle'  mbn'ey^  he^aia,;^ff)rific  is 

feodnd^fdf^  keep  down  the  intcreft  during  his 

tiratt* 


[    rbS    I 


>■  «:* 


Clyat.  V.  A  diftindion  is  tnidc  ih '^dmpti<ing;'1:hc 

^VcS?404.  valWc  of  the  life,  v^hcrc  thci  application  :i# 

during  ^  the  life  of  ^eiiahtfo)^  li^,  and^wherft" 

after  his  death.    For  where  lands  in  mort- 

gage  were  devlfed  tb  if.- far  life,  itmainder 

to  firaiid'hisr  heimi  li^tttkered,  >bi)tigkt  ih 

the  rAongige,  took  im  hafl%nmeiit'Sn  ^fiif'** 

tees  names,  aoddied.:  :£.*rthe  remainder* 

; ,  man,  preferred:  his  c  biU  isigatoft  \  tfae:  defends 

•'  '  ant,   the    reprefcntative  of  A^  to    irede(0su 

It  was  infilled,  by  K%  counfel,  that  he  ought 

to  pay  but  two  thirds  of  what^  w^  due\  on 

.  the  roorf gage,   and    that  ^ the  ^ot^r    thi^4 

ought  tobc  allowf^d^by  thc;,dff(qpdant,  by 

reafon  the^  tenant  for  .Jjfer.e/ijoyed  th^  pto- 

fits^lunng  his  liff;  ;Bqt  ^^  cpijrtfaid)  had 

the  application  for  redemption  been  ijBcthe 

life-time  of  the  tenant  for  life,  then,  that 

heihquld^haye  bcfa  ijllpw^d  a. proportion 

of  tfhe  money,  in  proportion. to  the  value 

^  •   '        of  the  refpcftive  eftatcs  of;  the  tcniuut  for 

„  ;   life  and  the  remainder-man;  but,  he. being 

.'-  •    now  dead  and  having. enjoyed  the  .eft^te  buJt 

one  year  only,  the  defendant  muft  niake  an 

allowance  .^»/k  for  the  time  th^t  4^  cojpyed 

the  eftate.  •  '\      ' 


it 


■  I      I 


James  v.  [^^'^^^..  cafe  of  jfames  ^  and  Mes^  it  is  Ijvd 

Hailcs.  down  that,  if  an  eftatc  in  mortgage ,b(;.fe|t|e4 

Prcc.  Ch.  44.  Qn  Jl  fpr  life, '  arjd  then  on  5,'  in  jtall,  or  .  Jfli 

fee,    the  "tenant   for    Ufe  iji  all -hear,  twa 


I  J09  1 

tx:nft^4iin^r"in^; thilse  ^ths. •    ,-,1 


V  .    ■  '.     '  .T"  <i  •.>('■;    "     .:        .    ■      .  "  ■    I 


It 


-.otBot.  iylicfc-:>iiC|-i  tojia  is  pofleflj^d/of  thC 
ieqilftf  of  re<kni^tii[}iii^«  hath  ftu;h;anj.interfft 
m.  .the.  «ftwc^r[aa?jl»e;  c^xk^/ecure  ^bjC  fpa^Rcy 

inaindQrr<n?i|^;&^HiffajfHliini,  or  his  reprc^ 
^Ijentatjvei  ^// he;4>attv,;advanced.        /    . 


..'  A$  .where  a  Xf w«/  i«  ;/^^V  of  a  mortgaged  ?*'.'^^*"'^' 
^ft^te^,  xmdcr  the  will  of  his  fetjber.  upon  i  Vcc*  zzt. 
the  death  of  his  two  brothers,  paid  off  a 
debt  originally,  ^n  the  eflate  by  mprtgagc 
term  far  ycar^^.  ^  but   ncgle(ftcd  to  have  an  - 
afilgnrnqnt  of  the  term  to  hfmfelf,  artd  after- 
wards  devifed  the  fame  lands ;  and  the  plaih- 
tifiis,  ,  the  remaindcr-jTicn  under    the  will, 
.claimed  the  cftate.  as  not  barred,  difcharg- 
cd  of  the   incumbfahcc.     The  Lord  Chan- 
celtor  held  that,    there  being  ^  term  for 
years    in    the  mortgagee"  which   flood  Irt 
pomt  of  Jaw  as  it  did  before,  no  alTignment 
in  law  b,«ng  nriaclc  thereof, .  none  ot'tht  pie- 
ties before  the  cOurt^  tad  the  legal  efrate, 
for  a  conveyance  of   which  the    plafntiJK 
came  ;  and  therefore  fiat  conveyance  muft 
be  upon  equitable  grounds.     That,   fo  far 
as  it  appeared,  tenant  in  tail  paid  rt  ofFwith 
his  own  money  ;^  thfif  he  might  have ;  taken 
an  a/Tignment  df the  term,  eithcr/in  truft, 
%Q  attend  the  inhcrftancc  which  woiild  havt 

'  ended 


I    no    J 

ended  »this  queftioni  «fi  'm  «ruft!  for  ;Krti- 
felf,   his  executors  or  adrtiiniftf atorii  i  ^wfcidi 
would,  notwithftanding  the  remainder  over, 
haVc<'kept  thi4  iiic«bbr«iite  w  foocafor 
the  benefit  'of  his  J)e#rbi}i|r'feftaee  ttn4'th{jfe 
intirfed  tferietd ;  <ft,    tJftt'  he  might'  have 
cdledi  fof  an  affignwteiit  of  it  in' Air  IKb,  if 
he  hid4oMhd  out  thi$  imitation  in  remain- 
der, that  it- might  have  been  made  for  the 
benefit  of  his  executors  net  of  the  remain- 
der i  ■  but  his  not  doing  ahy  dfthefei  clearly 
provW  thar  he  took  himfelf  \o  havt?-haa 
the*  abfolute  ownerfhip  and  difpofal  6f  it. 
And  the'  court  could  not  decree  to  ptrfbnj^ 
claiming  this  in  contradidioiri' to  his'appre*- 
henfion  aijd  intent,    a  corivcj-anci:   df '  tlie 
inheritance,  and    likcwifc'6f ''this' 'term, 
without  jnaking  a  fatisfadfclon  to  the  "^tir- 
fonal  eftate '  of  the  tenant  ih  tail  j  as  that 
would  Ijc  contrary  to  the  maxim  thit,,i&* 
wJ>o  would  have  equity'  muft  do, equity ; '  and 
the  piaintifFs    were  .decirecd   to  Rave  the 
cftafe,^  fwbjeft  to"  the  mopcy  paid  h^  the 
tcn4n.t    in  tail  in  diichargc  of  the  ^ort- 


'   '•  *       ji 


Sawicy  V.       ,   An  cquky  of  redemption  of  a  mortgage 

?Vcrn*  6i  ^^  ^^^  ^^  ^^^  ^^^^^  ^^  ^^^^  bccaufc  the  eftate 
Placknct  v!  1*  forfeited .;  ,and  if  a  fpecialty  creditor  brin^' 
fve*  an   a<aion^againft  the' Kcir,  the  heir  may 

aAtk!*t94!  )f^^^^  riens  per  dijunt^^  but  the^  heir  liav- 

ing  a  right  io  equity,  that  U  in  equity  lia- 
ble 


i  tii  J 

hlff'  io^fdtUfy  iiiijf';  slira  if  thie'  heir  aliens,  Ctnt'.  Bennett 

or  'relcaies  his  equity  of  redemption,   to  ^i'v^y*' 

preVcnt'thc  tredito^s  from   having  a fatif-  410^  <^efy 

faa'ioh  for  their  tlcbt»,'  thcf  Court  of  Chan-  ""  'Jf*^^ 

cciy'  WHl  follow  the  money  in  the  hands  of  fraudulent 

the  hfcir  or  executbn  dcvi&i. 

'  Thus  where  C   aiade   a  mortgagt   and  Creditors  <rf 
died  pbflcffc4  of  th^/cqfuitf  of  redemption  qI^       '  ' 
of  a  term  for  years  J  leaving  greater  debts  than   3  Will.  Rep. 
his  eftate  would  pay  ;  a  qucftion   arofe  in    3^** 
Charitery,*  whether  this  mere  equity  of  r e- 
derhj^tion  *  was    only   equitable  aflcts   and        /  ,,      ^ 
dirtributkble  cquiily,   fro  rata^  among  all 
th€  cifcditors,  without  regard  to  the  degree 
or  quality  of  their  debts;  or,  whether  it 
fhpuld   be  applied    in    a   couffc   of  admi- 
niftration,  in  which  cafe,  the  bond  credi-  •  - 

tors  would  fw^liow  up  all  the  affcts  with- 
out "leaving  any  thing  for  the  creditors 
upon  fimple  contraA  ?  And  it  was  folemnly 
determined  that  this  equity  of  redemption 
was  equitable  aflcts'dnly  'j  for^  the  mortgage 
being  of  the  V)bole  term  and  forfeited  at  •        ^ 

law,    and  the  right  of  redemption    being  '  '^  * 

barely  an  equitable  intereft,  it  wasreafon- 
aJblc  to  conftrue  it  equitable  aflets,  ^and 
confcqueritly  diftributaMe  amongft  all  the 
creditors,  pro  ratd^  without  having  refpetft 

to.  the  degree  or  qiiatity  of  the  debts;  all 
debts  being,  in  a  coiifciehtious  regard,  equal, 
aiid  eqUalUy  the  high  eft  equity. 

/  But, 
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But;j  if  lands  in  jfec  hc  mortgaged,  fbf 
a  term  of  years,  thje  Tcvcrfion  in  the  rtiort-^ 
gagipr,  expeftant  upon  the  dctcrminatioil 
of  the  term  for  yeafs,  m\\  \yt\affets  at\xm 
hable,  to  debts,  and  attraft  the  redemp* 
tion«  In  fuch  cafe,  although  the  mortgage 
be  for  a  thoufand  years,  yet,  the  bond 
creditor  may  have  judgment  againft  the 
heir  of  the  obligor,  and  ^  c^Jjei  ixecutU^  tin* 
til  tb'creverfion.Gome  into  poflfeftion/ 


]• 


But  the  judgment  will  be  of  alTets  qUanJd 
acciderinty  and  the  ^creditor  cannot,  by  a 
bill  in  equity,  compel  the.  heir  to  fell  the 
reverfion,  but  muft  expert  until  it  falls. 

/.  .  •  .     «  , 

"W  here  creditors  are  plaints,  the  ufual 
claini  is  that  the  debts  0iall  be  paid  in  the 
courfe  of  adminiliration ;  but  that  is  to  be 
intended  of  legal  afTets,  and  not  of  alTets 
in  equity  that  ,are  not  aflets  at  law. 

An  equity  of  redemption  is  dcyifcabl* 
for  payment  of  debts* . 

•        *■ 
Bjut  if  an  equity  of  redemption  be  devifed 

fox.  payment  of  debts,  a  diftinAion  is  taken 
in  the  application  of  the  affets,  where  lands 
inortgaged  are  devifed  for  payment  of  debts 
generally ;  and  when  the  dcvifee  for  pay- 
men  of  debts  is  tyiade  executor.  In  the 
former  cafe  it  will  be  taken  to  be  equitable 

aflecft 


.    ! 


affcts  and  all  the  creditors  ^c  equally  con-  ^  ^f"*-*^** 
ccrned  and  intided,  and  none  are  to  be  pre-   j^, 
fcrrcd  before  the  other.  Statutes,  judgoientS,   Hixon  v. 
bonds,  or  fimple  contraft  debts,  if  thejr  do   ich/caf 
not  aUofi  uponr  the  very  land  ib  devifcd,   M^.  9- 

.(as  a  juc^gipent  canoot).  if  the  land  be  in 
mortgage  at  the  tixne  of.  giving  it^)  (hall 
be  paid' in*  proportion^  and  by  average; 
.and  fo  of  other  ^equitable  incunf>brances. 
But,  ,Jr,  the  latter  cafei  the  equity  of  re-, 
denjption^  in  the  ^xecutor  ^ill  be  legal 
aflfet&jr,  and  Jbe^  niuft:,p^y  dpbts  o^  fp^^^l- 
.tics-  befope  debts  on- pijornifcs  :  the  former 
iiaving  an  artiHeial  preference  at  law^ 
tbqugh  naturally  andia  confcicnce,  a  ^ficbt 
.by  CQntfaft,;wj(thout  ijpeciaky  is  as  juftly 
due  as  the  other*  "  ,>  ' 


.      1  .     r> 


Thus   where,  jtf,  hraving  made  a  fettle-   Girling  <v. 
.ftaent^  on-     lands>  which   he     covenanted  ^^*^«^- 
were  of  a.  certain  -anfV^s^l  vflue^  jP<^Pg^4  Mi^"*^  «'• 
.a^..his.toth€r  ian4s^.:,«^^  ti«n  confeffed  :^  JJ^^'^n^oS- 
jndgmerrt  -  djefeazajoid ; ;  orv  ^  paynaent ,  of  a  ing  «^  te«. 
fmn  'Certain*  Afterwards  .i^.   made  his  will, 
and  devifed  ^/Z  his   iaijds  for:  paynie;»t  ^o( 
his  dcbt$>  (md  confiitmt^^  the  devifpe  in  truft 
for  p^mfnt  ,4/  d^y^  qxmtQr,^,h.\A\\  was 
filed  by  the  judgment  creditor  to  have  i^c 
truft  performed  and  his  debt  fatisfifcd.     The 
defendant's  anfwet  admitted  the :  dc vifc  for 
P^ynient  of  debtSi  but  fct  forth  the  joinjcure^ 
covenant,  and  thp  mortgage,  and  that  the 

I  lands 


■»    < 


^  ».^ 


.  krfcfs  Mointdrcd  were  n6t  of  the  v^Iire -fo 
which  tKcy  were  giveti*  The  i^ucffiori  w^i^ 
Whecfi?r^the  debt  upbti  covenant  and  that 
opori  judgnFient  ffibuBf '1^^  paid  paripaffu^ 

'  dr^^'whcthcr  the  latterlhbulrfbc'.firft  difeharg- 
cd?-''Andit  waii  decreed  that  thcL  4ahdfi 
iJiolfldv'be  Told^'  for "^  payment  of  debts,  -  ac^ 
eording  to  the  truft' itf  'the  dfefcridant's  fa- 
ther's  will;  and  that  the ''plamtifFs  lh6ula  be 
let  in  'ft>^]  a  fttisfaftiori^^bf  his  judgment^ 
without  '  regard'  had^'Vo  "^tftc  Covenant  for 
making  gBoft  the  jbiiitiirei*'  The'gromid^of 
^hicft' '  dtternniriatM'  •  f  apprehend  tor  have 
beefi  that, '  wliere^'Tthe- 'devifec  in  truft' ii 
liiit^^ife  tftrade  ex'efcwbri  equity  /»/^/  'rifat 
riieteftator  meant"  to  lievlfe  'h?s  effartes  ak 
perfonalty,  and  of  confcquence  the  affcti 
arc  confidered  as  legal  ^  but  that  inference 
.      .  is  not  AeeeffarilyL^^dEFed  for^ih  adevift  to 

.f ,  trvrf¥«f;'tfiere'-beifig  nioT  ground  ta  imaglnfc 
-"•  tKS^ "ifie '"teftfttor''  Mttifds  'in-'thalt  cafe -'to 

•     ilt&p  fJ^e-hafwi^  tif :  his^prbf  ei»ty,  'but  •  oi^ 

i"^  rticahs^'^t^  inake'-it^Kable  to-  his  ■  dcfetis^ 
arta"t«^  ^liit  will-nbt  btheiiifife  im^lyit^, 
dfc  taWftrfi^iorv,  ^irfeith^ ''makes  the'  alJfets 
equkablei  i>ein^iiio**cdhfoniint  to  fufeftantiri 
jiiffice -in  cafe  of -d  d^ficienty  to   J>ay  aft 

'.  i  .I' J.  "  ; •-.  uU   <»*   *  ».  i*.     -    .  .    i        .  .  .^  J     j>  iJ  •  i 

•  Arid  this  ^fcaJbrifrifff  fcertis  to  nfie  tobfe 

feppohfed*  %  'th^  rtfoldtlon  of  th'e'cbtafl^ 

wfiirc^fkhdi  mortgaged; Were  devifed  in  xixih 

'"'-  *  for 


^  •»  rt 
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:J^<Vi:>  pajixi^At  of  .d(i)its   thpugh  the  devifee 
-^  }mt4n4  kU  kHnf  i  for*  m  that  €aft>  the 

•  •  •  • 

,ln  Ith^  icaic  1.1  allude    td,    ^^    deviiedj   Anonym 

iii/^./itfi,:  afi(fDUov(s.     My  nephevr  Imn^  "*?"* 

-fctleeexBfchitOT,   and  id  bm  and  his  bars  Igiye 

-and!  devht  kll  my '  miefToagts^    lands^  tfMv 

.mencs^  jind  -hereditaments)    upon  ;tnift  tb 

fell  the  fame,   ai«l  '-wiih  the  moaies^  Id  be 

raifed  by  fale  and  my  perfonal  eftate,  to  pay 

m}^  "^dteteis :  1»ftd  •  ^hidns  to    my  ehij^ren. 

Xht»<}ueftion  was^  -whether  the  money  faifcd 

by  ftjte  /hould  be  legti  afffets  ?  and  it  was 

'^HcfoJvedltfrafi  thexlcfvife  being  to  ftheex^cut^r 

ohd  His  lieJ^sy  tfbe  lasd^muft  go  in  acduffe 

of^^clfctnt,   and  h^'-muft' take  as  atrtiftee, 

jMtd  notes' an  exccutdt;  andilllf -cdurt  deciteed 

the  dtfbt^^  and  '^drtlbn^  i!i  %e  paid-in  prd^- 

portioA, 


r      t 


■*      '  Iff,' 


GiiTuclt  a  devtfe  bf  krfdfs  to  the  exicuUt^  Hixon  -t^. 

credit^i^  flitfl  be^  paid"  befof c  legatees,  and  Wytham 

noionhf  Hn-  prbpoitipn  \   but,  it  ffibtild^eem,  ![^^*  ^** 

tiifit-if  the  lands  be  given  to  thjfties  and  Supra, 

thfey '  bi?  not  .conlfieutcd  ekccutorjj,  debts  '  ^^^-  ^^P. 

•arid  Icgoeies,  except  thoh^  affcding  the  lanSl^  Whitton  <v. 

muft'be  paid  -ift  ^opdrtiom     Bedaufe  the  ^p]"^- 

Vai^of -the.  owhct*^  makes  the  land   likble,  275/ 
and  *that  -givts  no*  preference  cxpreifly  or 
Inlpfiediy -to  one  before  i\it  other;  * 

•■"  *  la  Where 


Where  lands  mdrtgagcd  arc  dcviftd  t<3r  % 
truftee  for  pay merk  of  mortgages  and  fp€- 
cific  legacies^  though  the  remainder  be  given 
to  him  in  fee,  yet,  if  the  truftee  be  made 
executor^  the  equity  of  redemption  is  con* 
fideredas  legal  alTets  in. his  hands f  the  rea* 
fon  fecms  to  be,  becaufe,  as  to  the  dcvlfc  for 
payment  of  debts,  it  fells  upon  him  as  ex- 
ecutor, and  not  as  dcyifec  of  the  inhtrri- 
ritance ;  and  thus  this  cafe  is  diftinguiihablc 
Supra.  115*     frorn  that  in  -iVernon  i  jj. 

Brunt  'u.     ^       Thus,  where  A^  having  mortgaged  copy- 
^ V  '^  6'"      ^ol^  landsj  afterwards, furrendered  them  to 

the  u^e  of  his,  will,'  and  then  devifed 
them  toj5,  in  triift  in  the,  firft  pla<:e,  to 
pay  off  and  difcha^'ge  the  mortgJa@ts.  pji 
the.  faid  If^nds;  afid^in  the  next  plac;,  to 
pay  feyeral  leg^cif  s,  <  particularly  a  legacy 
of  ao9;/._tp  thp  plaiixtifFfs  wife^. /i&^  rmtf/»- 
der  in  fee  to  B,  and  made  B,  bis  executor. 
B,  proved  the  will,  and  paid  debts  not  on 
mortgage  ^  and  to  raifi;  money  for  that  pur- 
*.  .  JpfPlcy  niade  feveral^  new  mortgages  of  the 
lands'^ih  queftion.  The  plaintiff  exhibited 
l>i|  bill  for  fati^aftion  of  his  wife's  legacy 
.  -  ^  .  and  Jto  redeem  i  jnfifting  that,  after  th?  mprt- 
g^iges  made  by  -4^  were  difchargcd,  the 
laiidft  ihou}d  (kzud  charged  with  liis  legacy, 
^nd  that  it  Jhouldnot  be  poftpoi^ed^p  the 
never  mortgages  made  by  B.  But. it  wzs 
refolved  that  the  plaintiff  coi^d  noc  be  ad^ 

mitted 
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mlcted  to  j?cdecm  part  without  redeenting  -   ^ 

the  whble ;  for  By  was  not  only  a  truftee  for 
payment  of  debts,  but  alfo,  executor  to  the 
devifee ;  that  the  lands^  in  his  hands,  were 
legal  ajfets  charged  with  all  the  debts  of  the 
teftator,  and,  by  confequcnce,  with  the 
new  mortgages  made  by  5;  the  money 
having  been  raifed  by  him  for  payment  of 
the  debts  of  the  teftator. 

If    a   mortgage  be  made  of  lands,  and  Child  r. 
afterwards  more  money  is  raifed  byfubfe-   fverrVpi 
qucnt  mortgages ;   and  then  the  mortgagor, 
by  deed  in  his  life-time  and  by  will,  con- 
veys and  fetdes  all   his  lands  unto  tniftees 
for  payment  of  his  debts,   by  which  they 
become  .  equitably    aflcts,    the    fubfcquent 
mortgagees,    having   a   fecurity .  for  their 
money  by  a  lien  upon  the  eftate,  which  the 
court  will  not  take    from  them,   and,    in 
prcfervation  of  their  own   intereft  a  right 
to  redeem,   fh all  be  firftfatisfiedi  although 
the  eftate  in  queftion  was  in  the  firft  mort- 
gagees and  the  fubfcquent  mortgagees  had 
only  an  equity. 

But,  if  a  devifc  be  of  the  equity  of 
redemption  of  a  truft-eftdte  by  xht  cejlui 
que  trufi^  fubjeft,  to  the  payment  of  his 
debts;  notwitliftandi^g  the  devifee  be  heir 
^tlaw:,  yet  the  equity  of  redemption  ft  all 
be  equitable  affcts. 

I  3  Thus 


z  Atk,  ^^D, 
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Huncket  ..        Thoi  t.Hcr*  P^>i  the  t.ft«or,  wK^  ^«. 

r^^Af^'^A-^    ^^^M  (^etfUfi  6f  a  real  -efta^e,  m^de  ^ 

morfgagfe  of  it  in  febi  art^Jy  fh^'  eqiiltV  of 
redemption  beirtgill-him,  He,-  by  his  will, 
gave  and  devifed  tb  Mfe  dear  fon  and  to  hi* 
heirs  for  ever  the  nfK)rtgagcd  premifes,  f«b-» 
jeft  n^verthelefe  to  the  payment  of  his  debtif, 
annuities,  and  Jegacicsij  and  then  died  ih- 
debted  by  bond  and  fimple  contract;  one 
queftion  was,  whether  an  equity  of  redemp- 
tion of  %  nldrtgagc^  irt  fee  of  atruftr-etfate 
ought  to  be  confidered  ^  legnl  or  ^quira- 
blc  aflcts?  Lord  Hardwlcke^  in  giving  judg- 
ment on  this  cafe,  admitted  that,  if  a  mer< 
truft^cftate  defcendtd  upon  an  heir  at  lawj  it 
would  be  confidered  as  legal  and  hot  as 
equitable  aflets ;  which  Was  founded  upon' 
the  third  claufe  of  the  ftatute  againft  fi^aud'u- 
lent  dcvifcj  that  gave  a  fpccialty  creditor* 
his  remedy  at-  law^  by  an-  adlibn'  (if  d'efi* 
agailift  the  heir  of  the  obligors.  But  his 
I^rdfhip  faid>  that  the  ftatute  had  not  nftade 
a  mortgage  in  fee  of  a  truft-eftate  fubjeft 
to  the  fame  thing  5  that  if  the  plaintiff  wai 
under  the  neceffity  of  coming  to'  Chancery 
for  relief,  the  court  would  a6k  according 
to  it's  knowh  rules  of  doin^  equal  juftiee  to 
all  creditors  without  arty  diftlnftion  as  td 
priority.  And  the  rcrf  efts^t^S  were  order-r* 
cd  to  be  fold,  and  that,  after  "paying  off 
the  mortgages,^  the  creditors  fhoiHd  be  paid 

what  was  left  jp^jri  ^<j^,  ♦  - ^ 

An 


C     M9  i  ] 

* 

An  equitjr  of  rcdcpfiptlon  has  nercr  h^en  2  Atk.  292. 
fxeld  to  be  liable  to  a  bond,  creditor  in  the 
of  the  mortgagor. 


\' 


JnthcoifeofPenviUev.'LuJc^m^  at    the  Cited. 
Rolls  the  4th.  oi February  17^8,  Sir  Jef(fpb  c^^/-J^^^' 
Jehfl  was   ftrongly  inclined  to  think  there 
coujd  be  no  pojfeffw  fraJris  o{  zn  equity  of 
redemption.     Sed    qu^re,   for^    in   arguing 
fhe  fOTif  cafe,  M^.  Fazakerliy  faid  he  had 
a :  note  of  a  cafe  with  the  fame  pames  de-*- 
t^rmined  by  Lord  Ccwpirm  1716,  where- 
in his  Lordlhip  held  diredlly  the  contrary ; 
nainely^  that  ^there  mi^t  be  ^f^Jfi^lfo  frairis 
of  an  equity   of    rpdemptipii* ,    .^nd    the 
latter  opinion  feems  to  me  to  be- mod  /"ea-  .^  ^ 

ibnable;   for,  there  may  h^  z  fojfeffio  fra,  ^Lm.74.  J. 

tris  of  an  ufe,  and  yet,  in  law,  an  ufe  was   iCo.  124.  b, 

neither  aflets   in    the  executor  nor  in  the,      ^'^  ^^* 

-  I  ■  ''if 

heir,  as  an  equity   cf  redemption    is 'j    be- 

fides,  the  mortgagee,  before  fofcclofurrf,  is,' 

as  to  the  inheritance,  a  triiftce  for  the  mort-   i  Atk.  6o6. 

gagpr,.  and^a  trull-eftate,  now,,  is  analogous 

to  tti  ufe  at  conrunon  law. 

'  •  -  m.  « 

•  t 

itt  general,  nh  '  pcrfbn  will  be  -allowed  Bickleyi  v. 
tb  come  into  equity  for  a  fcdcmptioii,  but  m^X?"""' 
hVtfek  Btth  thd  l^gai  eft^e.'  '  *  •  • '  ^  *  ^  Pomfrcu ' 

the  heir  'gttitr^,   atnt  t&  ri^eiA-'i  rrwirc-'  i  Verb.  182. 
gagt,  ztsS- the  "dtfckdesLtit,   hf  *hfWef,  fee 

I  4  forth 
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forth  a  deed  of*  intail  intkling  arrother  pcr-» 
fon  to  the  ecjuity  of  redemption  i  the  ptair\- 
fifF  prayed  he  might  redeem  at  his  peril, 
but  the  Lord  Keeper  would  not  permit  hirq 
to  do  it,  unlefs  he  could  make  out  that  the 
eftate-tajl  was  docked. 

But  if  third  perfons  be  interefted  in 
the  equity  of  redemption,  and  he  or  they 
who  are  in  law  intitled  to  the  eftatc  refufe  to 
redeem,  or  Ihould  ad  c6llui5ve!y  \  any  per-? 
fpn  interefted  will  be  permitted  to  redeem. 


Franklyn  a;. 

Fern, 

Barnard. 

« 

Rep.  30. 


ThuSjj  where  one  mortgaged  his  leafchbld 
cftate  and  aftefwards  became  a  bankrupt, 
a  cornmiffion  iffued,  and  a  meeting  was 
had  by  the  creditors  to  confider  wliether 
the  aflignces  fhould  bring  a  bill  to  redeem. 
The  majority  of  the  creditors  were  of  opi- 
nion* that  it  was  not  advifeable  io  to  do* 
In  confcquence  of  this  opinion  the  afTignees \ 
could  not  do  it,  by  ^n  exprefs  claufe  in 
the  ftatute  of  th6  5th  Geo.  2.  relating  tq 
bankrupts.  The  reft  of  the  creditors 
thought  it  was  advifeable  fq  file  a  btill  for 
redemption,  and  thereupon  brought  a  bill 
in  their  own  nanries  againft  the  mortg^ec 
and  die  aOlgnets,  praying  to  be  let  in  to 
the  redemption  of  the  leafe.  The  affignees, 
bythpir  anfwer,  took  part  with  the  plain- 
tiffs. One  queftion  was,  whether  the  ere- 
4itQrs  of  a  bankrupt  had  a  rights  in  this^. 

cafe. 
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icafc,  to  bring  their  bill  againfl:  the  mort- 
gagee to  compel  him  to  redeem,  making 
the  aflignees  of  the  bankrupt  defendants  ? 
Mr.  Jufiice  Parker y  who  fet  for  the  Chan^ 
cellor,  was  of  opinion  they  had«    He  faid 
that:  it  was  very  true  that,  in  general,  no 
peribn  Ihould  come  into  equity  to  redeem, 
but  who  was  intitkd  to  the  legal  eftate  of 
the   mortgagor.     So,  if  an  executor  were 
willing  to  get  in  the  debts  of- the  tcttator, 
jhcrc  was  no  foundation  for  a  creditor  to 
bring  his  bill  for  that  purpofe.    That  in 
geheralt  where  there  were  proper  perfons 
to  get  iu  the  eftate  of  another,  a  court  of 
equity  WQuI^  not  fuffer  either  the  creditors 
pf  fhe  teftator  or  the  creditors  of  a  bank* 
rupt  to  bring  a  bill  in  equity  in  order  to 
get  in  that  eftate.    But,  that  if  an  executor 
or  affignees  under  ^  pommiffion   (:olludcd 
y^ith  a  (^ebtpr,    there  was  no  doqbt  but  9 
creditor  might  bring  his  bill  in    or^er  to 
take  care  of  the  eftate,    and  charge  the  af- 
fignees or  executors    with    fugh  coUufion, 
That  in  this  cafe,    there  was  a  meeting  of 
the  creditors  of  the  bankrupt  to  confider^ 
whether  it  was,  proper  that  the  affignees 
ihould  bring  ^  bill  in  or4er  to  be  let  in  to  a 
redemption  of  his  eftate ;  and  the  majority 
of  the  creditors  were  of  opinion  tjiat  it  was 
not.     Tl^at  the  affignees  thereupon  could 
pot  bring  this    bill,  that    is,   for  the  be- 
nefit of  the  bankrupt's  eftate.    That  any 

creditpc 
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creditor  therefore  had  a  right  to  bring  fych 
bill  under  peril  of  cofts. 

But,  dkhoiigK  the  power  6f  r*dettiptd>h 
'  be  an  ancient  rig;ht,  which  the  morrgagor 
and  all  claiming  under  him, .  whether  by 
voluntary  conveyance  or  otherwifc,  arc  ihti* 
tied  unto,  ycit,  being  a  right  originating 
in,  and  in  fad,  created  by,  a  court-  <>f 
%VeDt.  350.  equity,    it   is    n^ade   fubfcrvient  to    their 

rules. 

Therefore  the  mortgagor  orthofe  claiming 
through  him,  oh  application  to  the  court, will 
have  it  decreed  to  them  ablblutely,  dr  undet 
certain  conditions  according  to  thfe  nature 
and  juftice  of  their  cafe. 

The  court,  in  the  exercife  of  this  jurrf* 
di(SHon,   views   mortgages   after    forfeiture 
in  two  different  lights,   according  to  the*, 
intereft  of  the  party  from  whom'  the  Appli- 
cation comes.     If  the  mortQraot>r  feeks  for 
redemption  he  muft  do  equity  to  the  mort- 
gagee, or  the  court  will  co'nfidef  the  cftata  ' 
as    abfolute    in    the   mortgagee:     Oh  the 
Other  hand,  if  the  mortgagee  files  his  bill 
to  fojfeclofe,  the  court  will  enter  into  the 
iflVntial    nature    of    the     cOnrra6l,    atid^, 
coiifidering   the    tranfaftion    merely   as  a 
foan,  oblige  him  tofubmitto  be  redeemed 
pn  the  condition  originally  ftipukted' ;   th^ 

payment 
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ps^^meitt  oT^flic  principal  jtdVarfcea  with 
ligiHntereft,    - 


>  A  *    •  * 


e'-A^  Aiady  att)ei^ti()h  to  this  ttyide  of  con^ 
l&uAicHi  ^iU^  explain, thdprinbipks  of^ 
tKe  calcB  on  f hU  hdad. 

'  Thus  wHcrtf  the  defendant,  bcin^  a  ^"|*-«'- 
inortgigee  of  tlio  prcmrfcs,  afterwards  pur-«  i  Rep.  i^ 
chafed  the  fame  fer  vnluaik  cenfideratiim  %  ^ha.  170. 
and  the  plaintiff,  having  the  title  of  re^-  jj^cp.^oi. 
dismption,  ^buld,  h^fere-  he  fcdifferned,  have 
had  the  validity  of  the  mortgag;^*  fried  at 
faw  i  the  court,  on  reJading  precedent^ 
on  thfe  plaintiff's  part,  was  of  opinion  that| 
the  defendant  being  a  purchafttt  for  a  Valu- 
able conflderation,  the  plaintiff  ought  to 
declare  whether  he  would  redeem  the  mort* 
gaged  premifes  or  not,  before  he  endca-* 
voured  to  avoid  the  title j  it  being  ^gainft 
the  rule  of  juftice  for  the  plaintiff  to  have 
the  equity-  of  redemption  from  the  defend- 
ant  after  he  had  endeavoured  fb  to  do; 
arid  that,  if  he  would  redecfrn,  he  ought 
to  pay  the  defendant  all  his  principal  mo-» 
ney  due  thereon  with  damages  and  cofts ; 
which  he  rcfufing  to  do,  the  court  dif- 
miffed  the  bill. 

And,    where  the   mortgagor,   being  an  Ramfden «, 

infant,    by    his  guardian   had  endeavoured  ^^"S^^X*   ^ 

tQ   defti^t  the'  mortgagee    and  overthrow 

'  -  '  his 
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1^5  titl€>  and  the  mortgagee  preyailad«  the 
latter,  on  application   to   redeem,    havin^^ 
fworn  he  had  paid  a  confiderable  fum  more 
than  his  eofts  as  taxed,  w^5>  on  the  account^ 
flowed  all  he  had  expended  -,  and  the  mort- 
gagee having,  (under  an  apprehenfion  that 
his  mortgage  would  have  been  defeated  at 
Jaw)     got    adminiftration  in  the  fpiritudl 
court  as  principal  creditor,  was  allowed  the 
cofts  expen4?d  there  alfo* 


Newcoiab. 


Talboe  V. 
Braddill. 
I  Vera.  183. 
Ibid,  394.. 


So,  although  the  mortgagee  cannot  corn*; 
pel  the   mortgagor  to   redeem  before  the 
time  agreed  upon,   videlic^t^    the  day  ap- 
pointed for  re-payment  of  the  money  5  yet, 
if   a'  hard    bargain   be  made  againft    the 
mortgagor,  he  will  be  admitted  to  redeem 
before  that  time.    As  where  the  plaintiff, 
being. feized  in   poffeflion  of  lands  worth 
15/,  per  annum  and:  of  other  lands  in  re* 
verfion  fubgeft  to   incumbrances,  in  1657^ 
in  confideration  of  320/.     dcmifed    thofe 
lands  by  deed  and  fine  to  the  defendant  for 
99  years  at  5  /.  per  annum  rent,  upon   con-^ 
dition,   that    if  the  plaintiff,  or  his  heirs, 
fhould  p4y  the  defendant  380/.  in   i638, 
then,  the  conuzees  of  the  fine  fhould  ftand 
feized  to  the  ufe  of  the  plaintiff  and    his 
heirs  j   and  the  plaintiff  covenanted  for  the 
defendant's  enjoyment;  accordingly,    Within 
a  few  years  after,  this  conveyance  made,  two 
old  lives^  on  which  the  revcrfipnary  interefi^ 

^depended 
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depended,  happening  to    drop»  the    eftlte 
became  45  /.  per  annum ;    and»   in    1681, 
the  plaintiff  brought  his  bill  to  be  admitted 
to    redeem   the  premifes^    and  to  have  an 
account  of   profits  from  the    date  of  the 
deed,     alledging    that,    though    the    deed 
wis  in  that  form,  yet,   it  was  agreed  be- 
tween him  and  the  defendant  that  it  fliould 
be  a  mortgage  and  redeemable  at  any  time 
upon  payment  of  3^0/.  and  intcreft.     And 
although  there  was  no  proof  of  any  other 
agreement  than  the  deed,  and  there  was  a 
bond  to  perform  the  covenants  of  the  dce^;' 
and  it  appeared   thajt    the  eflate  confided 
chiefly    in  old  buildings  and  a  null,  and 
that  the  defendant  had  laid  out  above  100/, 
in  repairs  i   yet,    ia  regard  the  plaintiff's 
mothef   died  within   three  years   after  the 
deed,   whereby  the  revenue  exceeded   the 
Interpft  of  the  money  ;  the  Lord  Keeper, 
notwithftanding  .  there  ;was  a  contingency 
at  the  t'me  of  the .  deed>  thought  this  an 
unreafojiable   bargain,  and  decreed  an  ac- 
count of  the  profits  at  origine^  with  redemp- 
tion  on  payment  of  what  the  profits  fell 
(hort  of  the  310  /•  and    intereft ;  and  his 
Lordfhtp  appointed  the  fame  to  be  paid 
at  a  day  certain,;  not  to  expcft  till  i6?8. 
according  to  the  condition  of  thet^eed. 

The  Court  of  Chancery  will  noc  allow  a  Davy  v. 
jpurchafcr  to  oblige  a  mprtgagec  in  poffcf*  jAdTz* 

fion 
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(Ion  tor  quit  the  ell^|e:to  hirh^    tihkft  be 
-wiH  firft  pay  him  iprincip^l/  iiuercft.awi 


r 
>   i      . 


---V  •      .  ?       f    »•      .•  ,*^-' 


taitt  V*  If  poiTeflioaJjc  olpstaincd  againft  a  mjirt- 

Vk?  Abr.    . .g^^^  by ^^f^i /Pendipg  ^/uit^  'it  mi|ft  be 

Tit.  Mort.     re^cured  hefore  there  caa  be  aoy  redcmp,- 
(T).Ca.  16.  ;..  „         '  •  ^ 

2  Eq.    Ca.    4bi-.- 55>5,;Pk  :2G>.' 


iA<>j'  '■  i<-..l>         aIj 


•    ^ 


Pope  V.  .  Where  ,the  mortgagee  '  firft  tent  *  money 

a  V.m.  286.:;^^  ^^? .  "^o^tgagQr  upoa^  a  particular  tenc- 
Margrave  v/'ipent/  pfnd  afterWams  adyahced  him'  ^  fur- 
Le  Hook.      '  |.j^gj  fupQ  Qfj  anottier  "efjrate  \  '  and  ^  the  latter 

Ibid.  207.       )  ;    ,     c-;    '\\,    :.    ::.  7     V'*Li  '  ^v     :^t'-    -i    ^  •"- 

1  Vern.  Z9.  turned  out  piore  valxiable  t;han^nie  ttiQi;gr 
245-  .diie^'  but, "the  firft:: 'fpbr.tgage  was  dcficiient 

in.poidt  of  yaljLic,*' the  court  would  not luf- 
fcr  the  6ne  eftate  to   Be  ^redecnied  without 


the  other. 


Margrave  V. *     'S6> .if  a  rtian^makes    lifo  feveral  rhort- 
Le  Hook.        gages  of  diftiitft  'lands  an^ '  then  dies,  and 

2  Vern.  207,    f .  \    .      '  '  -      :       '     v  /i  ,  - 

1  Eq.  Ca.       his  heir  endeavvufs  to  defeat  the  mortjgagee 
Abr.  325.7.  -^jf  ^^g  of  the  eftatesF,  by  fetting  up  an  er/- 

I  Vern   2^c  .-'  > .  .    *-'    ■>*■ 

Max,  E*q.  65, .  tail'i  •  and  afterwards'  a|5pfiek^  to  redeem  s  he 
^^-  %afl  redeem  both  or  neither.  ^     ' 

.»  .»  .  .  "         •  ».  :        .    .  .  -  ■.  *     . 

cPitt'-ithis  Euie'holis    not  wh«nf  the  heir 
ckwns-^by-piwchftfe,"  ii^&d  hot  tf  dfefcenf. 
Bromley  V.     ThuS'-whepe-^,  and  ®,  tenants  for  life  re- 
7^        mainder  to  their  fon  in  tail,  mortgaged  the 
" '  ^'  A^n€i  fd -  fettled  •:  A;  died,    and  afterwards 
thi£' 'Ijiof tgli^e>  firidmg\Jiis    fecurity  bad, 

2  gave 


Hamond. 
2  Ch.  Ca; 


gave  «  tfeird  pcrfori  a  prscmhim  ta  prooirfc 
the  fon,  tenant  in  taiL  to  bdrrow  a  fartheir 
ftHn--  on  mortgagiei  arid  thcii  took  an  dflign- 
tnent  froito  the  laft  mortgagee  ;'  the  firll 
nwrtgagee,  on  ^plication  to  rcdecnr,  in- 
itilted  that,  having  now  gained  a  good  title 
«tlaw  to^the  landsj  tenant 'in  tail  Ihoxila 
redeem  bddi  mortgageis  er  neither :  but  the 
tjoitft  h^-dic  foft.te  be  a  ftranger  to  the 
£i€heT  aai  "fd  Vhel  <(lUte-taiU  and  decreed  a 
redemption  on  payment  of  the  lad  fum  bor- 
rowed with  cofts. 


«  t 


A  nKMtgage  being  affignaWe,  a  pftrcha-  ^ma^\«[ 
for  (haM  liolrf  i«  agaiiift  tb^  mdrtgagdr  or  bh   Spriag^cld. 
hurs  fdr  the-  liiflft  du^  on-" the  mortgirge,  al-    \l^^^^ 
though  he  boHight  It  i&tM%  than  ^as  due^   4*         . 
orfof  *i€&  tiaxi  ir  w^s  Woith ;  for  %^  ftands 
1fi.th[€  pliic^  of 4he -moregagee  whoaffigncd; 
afid^hi^niigl^  ha^  given  it  to  him^j- 
tU'rhvidJ^y^hAt^zs  ^»^  will  bcthcmeafune 

of  aHo^Msaiic^^   hot  what  wa»  given,  for  that 

•  ■»     *  •         '  *  . 

fn'wjht  be  more  Aah  it^Vas  iwbhh  as  weH 
as'Iift-;  %nd  he  tha<  runs  .the  hazard  if  a 
fcrfi'  happens',  -owght  to  have  the  benefit  in 
dafe  it -turns  to Advantage; 


I  '  *^''  •  .'      '..."I  . 


1,^4         (   t    • 


t  ■  ' 

'••  So,  where  if, -ttTbrt  his  lands  to  J?,  Philips  c^. 

and  C,  a  ftranger,  bought  the  intereft  fof  lefs  Vaughan. 

than  was  due   oh    the   mortgage,  ^  and  the  Baker -^f, 

Ivcir  ofthe  nioi't^agortrought''"1iis;bill   to  ^^^""'^1' 

rcdceaiV'tht    quelHoft    wae,   whether    d^  23/^* 

(hould 
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ikould  be    allowed  more  tharr  he  suRuallf 
p^d  ?    And  the  Lord  Chancellor  faid  that 
this  cafe  had  neither  point  nor  edge^  for 
there  was.no  colour   why,  when  the  heir 
came  to  redeemj  he    ihould.not  pay   the 
whole  money  due  on  the  mortgage  i   for 
that  if  another  man  had  met.  with  a  good 
.bargain, .  there  was.  no  equity  for  the  heir 
of  the  .  mortgagor  to  d^prilre  him  of  the  be- 
nefit of  it,  and  pake  the'  UdvantJige  thereof 
himfelfg 

j»  Vent.  353*  ^"t  where  a  man  dies  in  debt  and  undef 
1  Vcrn.  49..  feveral  incumbrancesj  nartlely,  judgments/ 
vEq.  Ga.  Aatutes,  mortgages  &c.  and  the  beif-  at  la^ 
Ahr.  330.  3  buys  in  any  of  them  that  ire  cjf  the  firft 
p^  .    '  ^^^'    date }  if  creditors,  who  haVc  thelatef  fecu* 

ritics,  prefer  their  bill, .  the  incumbrinccs, 
bought  in,  ihall  not  (land  in  their  way  for 
more  than  the  heir  really  paid  for  them. 
Fo^,.^  a  creditor  has  equal  equity  with  a  pur- 
chafer,  and  the  taking  away  the  gain  of  the 
latter  to  fupply  the  lofs  of  the  former,  is 
making  both  equal ;  and  therefore  the  gain 
the  heir  would  make^  if  the  whole  mor^ey 
due  on  the  incumbrance  were  allowed'  him, 
ihall  be  taken  from  him  to  make  up  the  lofs 
of  the  other  incumbrancers  iipon  the 
eftatc*  A 

Dtrcy  V*  ^^^  ^  ^^  ^^^^  ^  ^^^*  truftee,  executori 

Hale.  or  agent  compound  debts  or  mortgages, 

an(2 


[  I«9  ] 

and  buy  t^en)  in  for  kfi  thad  is  due  upon   >  Vern.  49. 
them  i  he  Iball  c<>t  take  the  benefit  of  it   \  Atk!  54'^* 
himielft    hoc    the  creditors    and   legatees 
iliaU    h^re  the    advantage  of  it;  and^  for 
want  of  them,  the  benefit  fliall  go  to  thofe 
intitlcd  to  the  furplus. 

And  the  equity  feems  to  be  the  fame  if  a  ?^*^*?'j  ,*^* 
ftraj^gcr  purchafc,  as  againft  incumbrancers,  x  vcm.  476. 
creditors,  or  real  purchafers. 

Thus,  on  a  Matter's  fpecial  report,  to  ^^"8^  '*'• 
whom  the  account  in  gueftion  was  referred  i  Vcm,  464, 
to  be  taken,  it  y^as  deternijncd  by  the  court, 
tjiat  an  heir  6r  any  o^her  perfon  Aould 
not,  as  againft.a  real  purchafor,  be  aUowed 
more  on  any  incumbrance  bought  in  than 
what  he  paid  for  itu  without  regard  to  what 
was  actually  due  thereon* 

If  gn  hjeir  purchafes  in  ^n  incumbrance  on  Brathwaitcv. 
an  eftate  chargifd  with  portions  to  younger  ,  vem.  i\%. 
children,  he  (hall  be  allowed  no  more  than 
what  he  really  paid  for  it. 

But  if  an  licir  or  truftce  buy  in  incum-  Darcy  v. 
brances  to  proteft  others  to  which  he  is   ^^* 
himfelf  intitlcd,    the    whole    money    due    ^    ^^^'  ^'* 
(hall  be  allowed  on  account,  althougfh  it  was 
purchafed  for  le&.  ' 

.   If  the  mortgagor  become  indebted  to  the 
mortgagee  on  other  account  as  w«H  as  upon 

K  mortgage. 
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mortgage,  the  former  debts,  as  well  as  the 
latter,  muft  be  difcharged  before  the  mort- 
gagor will  be  decreed  to  redeem  j  for,  the  con- 
dition being  broken,  the  cftatc  of  the  mort- 
gagee is  become  abfolute  at  law ;  and  the 
mortgagor,  being  obliged  to  apply  to  equity 
to  help  him,  having  no  remedy  at  law,  will 
be  required  to  do  equity  to  the  party  againft 
whom  he  fceks  to  be  relieved  in  equity. 

Baxter  v.  Thus,  where  the  plaintiff  made  a  mort- 

I  V^nu^244.   S^S^  ^^  ^^^  defendant,   and  afterwards  the 
3  Salk.84.  p.  mortgagee  advanced  and  lent  more  money 

to  the  plaintiff* on  his  bond;  the  mortga- 
gor, on  his  bill  to  redeem^  was  not  permitted 
fo  to  do  without  paying  both  debts,  although 
there  was  no  fpecial  agreement  proved  that 
the  land  (hould  ftand  as  a  fecurity  for  the 
bond  debt* 

And  if  the  mortgagor  die  and  his  heir 
come  to  redeem,  he  alfo  fliall  not  be  ad- 
mitted to  redeem  without  paying  the  debt 
by  bond  j  and  the  reafon  is,  becaufe  the  heir, 
after  redemption,  will  be  in  by  defcent, 
and,  of  confcquence,  the  eftate  aflcts  in  his 
hands  to  pay  bond  debts;  therefore,  to  avoid 
circuity,  the  heir  muft  pay  both,  before  he 
will  be  permitted  to  redeem. 


2.E.  Ca. 
Abr.  603. 

pl"  34- 


Shattlewortk 
<v.  Lcwick. 
I  Vcni.245. 
Sc.  2.  Ch. 
Ca.  164. 
Coleman  <i/. 
Wynch, 
I  Will.  Rep. 

775-    . 

I  VC25,  87* 


St.  John  V.  Thus,  .where  the  defendant's  grandfather 
Holford.j  (whofc  heir  aiid  executor  he  was),  became 
'C''-^»'97-  ",  bound 


bound  with  B,  the  plamtiflTs  father  (whofe 
heir  By  was)^  in  bonds  for  4000  /• ;  B^  con* 
vcyed  cftates  by  way  of  mortgage  to  jf,  to 
countcr-fccure  him  5  and  5,  afterwards,  pre- 
vailed upon  him  to  become  bound  with  bim 
for  a  further  fum  of  aooo  /.  The  plaintiff's 
bill  being  to  redeem  upon  payment  of  what 
yty  had  paid  or  been  damnified  by  the  bonds 
for  4000  /•  and  what  remained  due  thereon  ; 
the  queftionwas,  whether  the  plaintifFfhould 
be  admitted  to  redeem  without  difcharging 
both  debts,  there  being  no  agreement  prov- 
ed that  the  mortgage  was  to  be  a  fecurity 
againft  the  latter  bonds  ?  And  it  was  de- 
creed that,  if  the  plaintiff  would  redeem, 
he  ihould  reimburfe  and  fave  harmlefs  the 

defendant  againft  the  2000/.  as  well  as  the 
4000  /. 

So,  if  the  mortgage  be  of  a  leafe  for  yeirs,    Anonymous, 
and  afterwards  more  money    be  lent    on  frecQhJJ^ 
bond,  if  the   executor  would  redeem,    he  S", 
muft  pay  both ;  for  the  equity  of  redemp- 
tion is  aifets  in  his  hands. 

But,  if  there  be  fcveral  infumtrances  upon   Morret  v. 
an  eftate,  and  the  prior  incumbrancer  claims  ^^l  -^ 
a  bond  likcwife,  it  will  be  poftported  to  all 
otheri '  incumbrancers,    whether  by  mort- 
g^c,  judgmet^t,  or  ftatute  1  for  the  bond  h] 
no  charge  on  the  .  eftate,   and  he  hath  not 
the  fame  equity  agaihft  a  puifne  incumbran- 

K2  ccr 


Challis  V, 
Caiborn. 
I  Eq.  Ca. 
Abr.  325.  9. 
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eer  as  ftg»nft  an  heir  at  k^^  Wb6  it  liable 
to  the, bond  in  re/peif  ef  ajfeti. 

Prec.  Ch.  A^j  fiace  the  flatute  againft  frauduUoc 

3, 4  W.  and  ifevifes,  the  dcrifcc  of  the  equity  of  rcdemp- 
M.c.  13.        tion  cannot  rtdecm  without  payment  of  the 

debt  upon  bond^  and  upon  mortgage  i  be- 
caufe  the  ftatute  makes  fuch  devife  vt)id 
againftcreditors>  and  then,  the  devifce  ftandt 
in  the  Oune  place  as  the  heir  would  have 
Hood  if  no  devife  had  been  made ;  but»  be« 
fore  that  ftatute^  fuch  devifte  would  not  have 
been  liaUe  to  a  bond  creditor* 

The  defendant  lic«d  not  be  originaHy 
both  mortgagee  and  bond  creditor ;  for, 
i(  he  lends  the  money  on  the  bond  and 
hath  the  mortgage  by  affignment,  there  is 
the  fame  equity  for  him  againfl:  the  mort- 
gagur  or  his  heirs  to  have  both  debts  paid, 


Hiillilcy  <v, 
Kirtland. 
2  Gh,  Kei^. 
361. 


Thus,  where  A,  mottgaged  landi^  to  S^ 
for  60/.  and  was  alfo  indebted  to  C,  50/. 
on  bond,  apd  5,  afligned  his  mortgage  t(t 
Cy  the  court  determined  that,  as  the  eftate 
veiled  was  a  chattel  ieaje  liable  to  debts, 
and  C,  had  ati  aflignme«t  of  it,  and  the 
bond  debt  was  j^ft.  A,  the  plaintiff,  ought 
not  to  bfe  let  irit6  redemption  of  the  rtrort- 
gage  but  upon  paymenfof  bd^debti  j  afid 
it  wasdetretd  atcdnlingly.    f'/^ 


[     133    ] 

And^  I  ibould  apprehend^  thc-aflignec  of 
the  fxiortgagje  of  a  freehold  ^^te.  wouU  be 
.XAcided  to  the  fame  equitf,         ,     . 

'  »  * 

If  the  money  due  ou  the  bond  be  lent 
firit  and  the  mortgage  made  afterwards^  yet, 

thcrp  is  the  fame  equity  for  the  mortgagee 
to  have  both  fums  said  him.     So^  where  A^ 
borrowed  of  J?,  500  /.  on  bond,  and  after-  Wyndl^m 
wards  mortgaged  lands  to   fi,  for  ^coo  /.  J  R^p**  ciSf*' 
lent,  and  th^n  died  5  thq  plaintiff,  the  heir  of  247. 
Ay  prayed  a  redemption ;   and  the  defendant 
infifted  that  the  ^00  /.  was  agreed  to  be  fe- 
cured  alfp  by  the  mortgage :  and  the  plaintiff 
was  decreed  to  pay  the  defendant  both  d^bts. 

This  appears  to  be  one  of  thofe  infl:ance$  Peers  v. 
in  which  equity  will  carry  the  debt  beyond  ^^'*^* 
the  penalty   of  the  bond^   if  the  principal  Abr.  <;ik 
and    intcreft  exceed  it;  for,   in  this  cafe,  J*^4- 

n    A  f  r       CIS 

the  obligee  is  t;he  defendant,  and  the  plain- 
riff  appUeis  for  the  pedemption;  therefore 
if  the  principal  and  intereft  exceed  the  pe«- 
jwlty^  the  plaiatiff  in  equity  tnight  to  pay 
It,  for  he  comes  for  equity,  and  it  is  a 
maxim  that,  he  thatjeeks  equity  muft  do  it. 

But,  if  the  Qvor tgagec  or  allignee,  to  whom  Barrett  w. 
money  is  due  on  b<^ndj  countenance  a  fraud  ^^^*' p^ 
upon  a  third  perfon,  by  concealing  thereof,  131, 
he  &all  be  redeemed  upon  payment  of  the 
principal  money  only  ^  fo,  where  the  plain- 

K  3  tiff. 
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tiff,  dcvifcc  of  an  cftatc  fubjcft  to  a  mort- 
gage term  for  I  coo  years,  let  the  inte- 
rcft  run  in  arrear  and  gave  fcvcral  bonds  for 
fecuring  it,  and  then  died  ;  his  fon  and  heir 
being  about  to  marry,  the  intended  wife's 
father  applied  to  the  mortgagee  to  enquire 
what  was  due  on  the  mortgage,  who,  being 
defired  not  to  difcover  the  bonds,  faid,  -  that 
there  was  only  500  /.  due,  and  that  all  in- 
tereft  was  paid  j  and  that,  upon  payment  of 
the  500  /.  he  would  deliver  up  the  mort- 
gage. The  court  held,  on  application  to 
redeem,  that  the  mortgagee,  by  conceal- 
ing the  bonds,  had  difcharged  the  lands 
from  being  liable  to  more  than  what  was 
then  pretended  to  be  upon  them,  and  de- 
creed a  redemption,  upon  payment  of  the 
500  /.  with  intercft  from  that  time,  and 
without  cofts. 

Rcafon  -v.  ^nd  if  part  of  an  original  mortgage  be 

Sachcvercll.     paid  off,   and  then  a  further  fum  be  bor- 
mrra.  rowed  by  the  fame  parties  on  a  defeftivc 

title  ;  the  laft   fum  muft  be  paid    off  on 
redemption  as  well  as  the  firft. 

But,  though  the  mortgagee,  when  defend^ 
ant,  Ihall  have  this  equity  againft  the  tnort- 

3  Salfc  84.  7.  Z^S^^  >  y^^^  ^^^^^  1*"^^  mortgage  his  equity 

of  redemption  to  another^  the  fecond  mort- 
gagee fhall  not  be  affefted  thereby  i  for  the 

bond 
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hoai  is  but  aperToniil  charge  upon  the  mort- 
gagor. 

So,  where  the  pcrfon,  claiming  the  equity  ^r^JJ- 

of  redemption,  isapurchafer  for  a  valuable  prec.Ch.89. 

confideration,  the  mortgage    may  be    re-  Archer  v. 

ileemed  by  him  without    difcharging    the  ^  strange, 

bond ;  becaufe  the  lands,  in  the  hands  of  the  1107.  ^ 

alienee,  can  be  charged  with  nothing  but  j^^^^jj; 

what  is  an  immediate  lien  thcrcoij,  .which  cited  in  the 

,        ,        ,    .  laft  cafe. 

the  bond  is  not.  ,  g^  c,. 

1  Vez.  87.  Coleman  'v.  Wynce.  Pr«c.  Ch.  jii.    Abr.  325.10. 

Nor  Ihall  a  bond  be  difcharged  on  re-  Anon.  2  Vez. 
demption  of  a  prior  mortgage,  againft  ere-  6^*- 
ditors  under  a  deed  of  truft  of  the  equity 
of  redemption  j  for  it  is  only  a  charge  upon 
the  affets. 

Mortgages  are  held  not  to  be  within  the 
ftatute  of  limitations ;  and,  no  pofitivc  time 
hath  as  yet  been  fixed  upon,  which  (hall  be 
an    abfolute  bar  to   redemption,  becaufe, 
courts    of  equity  have    confidered  that  a 
mortgagee  cannot  be  injured  if  he  receives 
his  principal,  intercft  and  cofts;  though  a 
mortgagor  may,  if  he  be  obliged  to  part  with 
his  eftate  for  lefs  than  it's  value.     But,  the 
making  up  of  accounts,  after  long  periods 
of  time,  being  very  difficult,  and  attended 
with  ^reat  hardftiip  on  the  mortgagee ;  it 
hath  been  thought  reafonable  to  cftablilh 
a  period,  at  which,  primd  faciS,  the  right  of 
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redemption  (hall  be  prefumbd  to  be  deieK- 

cd  by  the  mortgagor^  unlcfs  he  be  capable 
of  producing  circumftances  to  account  for 
his  ncglcS,  Tufch  as  by  imprifbnrificht,  irifao- 
cy,  coverture,  or  by  havihg  been  bc]K)hd 
lea,  and  not  by  having  dbfcondedj  Ivhith  i^al^ 
avoiding  or  retarding  of  juftice.  Att'cJ,  to 
pl-elerve  an  unifornnity  between  the  proceed- 
ings in  cculrts  ot  law  ^d  equity,  twenty 
years  after  forfeiture  and  poffefeoh  t^ken 
by  the  mortgagee,  no  intfci'eft  having  been 
paid  in  the  mean  tinne,  hath  been  fixfed  upon 
2&  the  period,  beyoiiH  which  a  right  t>f  re- 
demption ihall  not  be  favoured • 

And  as:  the  ctHirts  do>  pfimifacii^  confix 
der  the  redemption  as  barred  after  twenty 
years  where  there  is  no  difability  in  the 
mortgagor,  in  imitation  of  the  firft  claufc 
of  the  ftatute  of  limitations  j  fo,  after  the 
difability  is  removed,  the  time  fixed  for  pro- 
fccuting  in  the  provifb,  whijch  is  ten  yeah, 
ought  likewife,  it  feems,  to  be  obfcrvcd. 


White  %u 
Ewer. 
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So,  at  a  rehearing  before  the  Lo^d  Kfeeper 
aflifteel  by  two  juftices,  concerning  the  re- 
^crca"^^'  demption    of  a  mortgage  that    h^    been 

made  above  forty  years  \  the  court  declar- 
ed, that  mortgagors  fliould  not  be  reliev- 
ed after  twenty  years;  for,  though  ^thefc 
matters  in  equity  were  to  be  goverrted  by 
the  coyrfc  of  tne  courts  yet,    as»   in  the 

ftatute 
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ftitiiee  ef  the  ^t:  f 4ms  cap.  i6«  thik 
legiflaturc  had  adjudged  it  reafbhable  ta 
limit  the  time  of  entry  to  that  period,  tin- 
fcfi  there  ^ere  fiich  partieulai*  circum- 
ftwicfcs  as  might  irary  the  ordinary  cafe^ 
irfitch  were  ther^ih  prorided  for^  it  was  bcft 
€0  fquare  the  rules  of  equity  U  near  thf 
rules  of  reafon  and  kw:  as  might  bfc. 

And  the  cowt  rcfufed  t6  bcdieenci  after  l&wnv. 
thirty-three  years,    although  it  was  proved   ,  ^^'    ^j,. 
Jby  one  witnefethat,  zbovtt  iweHty-fimr  years  isS, 
before  the  then  application  to  redeem,  the 
mortgagee  had  told  him  he  was  fully  fatif- 
fied  and  paid   all  his  demands   upon  the 
mortgagor. 

But  the  reporter  fays  that  the  court  pro- 
pofed,  in  refpetl  of  tht  badges  of  equity  in 
this'  caufe  in  favour  ^f  the  jplarntiff,  t6  d6 
fomething  for  the  phintifF  which  the  <ie- 
fendant  confenied  te« 

In  the  cafe  of  Cldpba^  v.  Boyer^  ^^  That  Claphamr. 
the  niortgage  had  not  been  r^deftltted  after  ^Rep!  Ch; 
twerity  years  forfeiture,  and  that  the  eftate  ^o;. 
had  defccndcd  to  ah  heir  who  had  fold  the 
fame,''  was,  on  pleadipg,  held  godd. 

But|  if  there  be  fraud  m  the  tranfaftion>  c«.  temp. 
u  if  a  mortgage  be  made  by^«i  abfolutc  Talbot  63. 

deed 
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deed  without  a  <  defeazance^  no  length  of 
time  will  be  a  bar. 

Orde  V.  Thus,  where  Jy  for  a  fmall  fum  of  money, 

cT!ii  alt!  ^^^^g^8^^  ^^^^  ^^  ^^  *"^>   ^^  deceive  the 
I  p-  mortgagor,  it  was  exprefled  that  the  redemp- 

tion ihould  be  made  with  A^%  own  money 
nnd  inbis  Ufe^timei  A'i  neceflTities  drove 
him  abroad  'where  he  died  5  5,  afterwards 
devifed  the  money,  if  the  mortgage  Ihould 
be  redeemed.  On  a  bill  exhibited  to  redeem^ 
.  length  of  time  was  objeftcd,  41  years  having 
elapfed ;  but  the  court  decreed  a  redemp- 
tion, faying,  that  there  was  fraud  in  the 
original  agreement,  for  the  words^  to  be  paid 
with  bis  own  money y  were  thrown  in  to  make 
J^  imagine  it  could  not  be  done  othcrwifc. 

So,   alfo,  if  there  be  any  legal  impedi- 
ment affefting  the  pcrfon  having  a  right  to 
*  rc4cemi  he  may  redeem  after  fuch  impedi- 
ment is  removed,  although  the  period  limited 
Cornel  V. '      by  the  court  be  paft.     Thus,  where  hufband 

^^r"*  Ch      ^^   ^^^^  mortgaged  copyhold  lands,   (of 
194.  which  flic  was  feized  to  her  and  her  licirs 

according  to  the  cuftomof  the  manor,)  by 
furrcndcr  to  the  mortgage,  which,  by  non- 
payment, became  forfeited  j  the  mortgagee 
took  pofleflion,  and  difpofed  of  them  to 
his  wife  for  life,  with  a  rcverfion  to  the  de- 
fendant and  her  heirs  j  afterwards  the  wife, 
the  mortgagor,  died^  not  having  been  able 

to 
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to  redeem  during  her  coverture.  The  lands 
were  conveyed  over.  Then '  the  plaintiff 
her  fon  and  heir  applied  to  the  mortgagee 
to  redeem,  and  it  was  infifted  that  he  ought 
not  to  redeem  againft  the  alienee  of  the  ^ 
prcmifcs,  twenty-five  years  being  elapfed; 
but  the  court  refolved  that,  in  regard  of 
the  impediment  in  the  plaintiff's  mother 
which  prevented  her  redeeming  during  her 
coverture,  the  plaintiff  ou^ht  to  redeem, 
and  decreed  accordingly. 

But,  if  the  twenty  years,  coniidered  ia 
equity  as  a  prefumptive  bar,  begin  to  run, 
the  intervention  of  a  legal  difability  in  the 
perfon  having  a  right  to  redeem,  will  not 
prevent  the  time  going  on  againft  him. 

So,  where  the  plaintiff's  father,  in  1697,  Floyd  v# 
mortgaged  the  lands  in  queftion  to  the  de-  Gilbert's 
fendant,  and  in  169S,  the  mortgage  being  Rep.Eq.185. 
forfeited,  the  defendant  brought  his  ejeft-  ^;^j^^^  ^• 
ment  and  recovered  pofiefllon,  and  on  a  bill   a  Vem.  418, 
to  redeem  6r  foreclofc,  had  a  decree  accord-  s^c?  ^* 
ingly    which   was    figned  and    inroHed    in   1  £q.  Ca. 
lyai.     In  1702,  the  plaintiff's  father  died.  ^^^*  3»S- 
The  plaintiff  continued  an  infant  till  1709, 
when  he  came  of  age.    In  1721,  he  brought 
a  bill  to  fet  afide  this  decree  and  be  let  into 
a    redemption,   on  payment  of   principal, 
intereft,   and  cofts,  fuggefting  therein    that 
the  defendant  was  much  overpaid  i  that  the 
g  lands 
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iinciB  iWrt  of  greater  value  j  that  the'  pro* 
eeediflgs  i A  th«  decree  were  ix  paru  5  and 
that  thert  wire  mtny  irregularities  thereini 
The  defendant  aafwercd  to  part*  aed  pleaded 
the  decree  of  forcclofure  and  enroUment  j 
infiftingj  that  it  would  be  againft  praAtce 
to  fet  afide  a  decree,  ftghed  and  inroUfcd^  by 
an  original  bill :  and  the  Lord  Chancellor 
difmifTed  the  bill,  but  without  coils,  faytngt 
that)  in  this  cafe,  theinfiincy  of  the  plaintiff 
would  not  help  him>  the  right  to  redeem 
not  beginning  in  his  time,  but  in  his  ancef- 
tors  i  for,  in  all  fuch  cafes,  the  party  was 
barred^  and  had  not  to  years  afoer  the  im^ 
j)edinieut  was  removed* 

t  Atk,  333,        And  fo  it  is,  although  there  be  coverture 
,  or  a  tenancy  by  curtcfy,  yet,  if  the  time  be- 
gin to  run,  the  difabality   will  not  proted: 
the  equity  of  redempdoil. 

But,  where  there  hath  been  an  account 
iihade  up  on  a  bill  to  fbrticlofe  within  twoity 
yfcars,  though  the  mortgage  be  fifty  years 
old,  yet  the  heir  of  the  mortgagor  will 
not  be  barred;  and  thie  reafon  is  that, 
the  difEculty  of  accounting  (which  is  one 
principal  ground  tipon  which  the  corirt 
found  their  cbjt&kni  to  redemptioA  after  a 
gneat  length  of  time)  being  removed,  m 
injury  will  accrue  to  the  mortgagee  in  be- 
IDg  obliged  to  recetye  back  his  principal, 

.  intcrcftjt 
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intereft,  and  coft$»    And  therefore,  where  froQttm. 
the  biU  was  co  redeem  a  morcgago  made  Cowper. 
in  1642,  it  appeared  the  mortgagee  entered  ^TbTrf  * 
in  i^Sfo,  and  there  were  three  defcenaon  1700* 
the  defendant's  part^  and  four  on  the  part 
of  the  plaintiff' i  but»  the  length  of  time 
being  anfwcred  for  the  greateft  part  by  in- 
fancy or  coverture,  and  an  account  having 
been  made  up  by  the  mortgagee  on  a  bill 
brought  by  him  in  1686,  to  foreclofe^  the 
court  decreed  a  redemption  and  an  accouna 
irom  die  foot  of  the  account  in  i686. 

And  an  account  fettled  between  the  ikiort* 
gdgor  and  mortgagee  within  the  time  li« 
mited,  although  there  be  no  bill  filed,  will 

prefervc  the  mortgagor'^  right  of  redemption. 

Thus,  where  a  mortgage  was  made  in  1 7 13,  ^^^  .  ^ 
and  the  clerk  to  the  folicicor  for  the  mort-  331/ 
gagof ,  in  ,  order  to  pay  off  the  mortgage, 
fettled  an  account  in  1730,  of  what  waa 
due  for  principal  and  intereft,  and  no  ftirther 
proceedings  were  had ;  yet  that  was  held 
by  Lord  Hdrd^^h,  on  application  in  1742, 
to  fave  the  right  of  ffedempdoft.. 

But,  although  dbere  be  a  decree  to  ntdeerti 
and  an  account,  yet,,  if  it  be  Ajfikrfd  t9 
lie  dormant  and  be  not  profecuted  within 
tbe  time  Kmited,  the  mort^|;a(9if  :aod  hia 

licira  wiM  be  baitafl, 

Th«s 


St.  John  V.        'Tlitis,  where  J,  in    1639,  dcmifed   th« 
Turner.  lands  in  qucftion   to  jB,   to  countcr-fccurc 

♦Vera.  418,   j^jj^  againft  debts,  for  which  B,  ftood  bound 

as  fecurity  to  the  amount  of  4000  /.  In  1649, 
Sj  entered  on  his  fecurity,  and,  by  will, 
devifed  certain  fums  out  of  it  to  his  daugh- 
ters and  the  reft  to  his  fons.  In  1662,  the 
executors  allotted  the  lands  among  the 
children  of  B,  according  to  their  refpeftive 
proportions.  In  1663,  a  bill  was  brought 
by  the  heir  of  jiy  to  redeem,  and  thereupon 
a  decree  was  made  to  account.  The  heir 
died.  Afterwards  the  fuit  was  revived  by 
j1*s  daughters,  who  were  co-heireffes,  and, 
in  1672,  an  account  was  again  decreed. 
The  plaintiff*  being  of  the  fame  name  as 
J,  purchafed  the  equity  of  redemption  of 
the  lands  in  queftion  from  the  co-heireflcs, 
and,  in  1700,  brought  his  bill  to  redeem 
and  to  have  the  benefit  of  the  former  de- 
crees. But  the  Lord  Keeper  difmifled  the 
bill  and  would  not  allow  the  plaintiff*  to 
redeem,  by  reafon  of  the  difficulty  of 
accountiftg  after  fo  great  length  of  time ; 
efpecially,  as  the  mortgagor  had  himfelf  ac- 
quiefced  from  1639,  ^^  ^^^3y  and  neither 
paid  the  debt  nor  ibught  a  redemption  ^ 
for  though  a  decree  had  been  obtained, 
it  was  not  profecutcd. 

Ordev.  But,  where  there  was  an  agreement  that 

Hcrning.       xht  mortgagee  Ihould   hold  the  prcmifci 

I  Vera.  41  ••  .« 

^  until 
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tiTitil  he  was  fatisfied^  time  was  held  to  be 
no  bar  to  the  redemption  i  not  even  though  it 
appeared  by  the  plaintiff's  own  Ihewing 
that  iixty  years  were  elapfed. 

So,  where  there  was  a  provifo  in  the  deed,  Howell  -v. 

Price   Pf*<? 

that  if  the  mortgagor,  or  his  heirs,  or  afligns,   qjj^  *       ' 
ihould,   on  a  Micbaelfnas  day  named  in  the 
deed  or  any  Michaelmas  day  following,  pay 
to  the  mortgagee,  his  heirs,  or  afilgns,  the 
mortgage  money  and  all  arrears  of  intereil 
which  fhould  be  then  due,   then,  that  the 
conveyance  was  to  be  void  3  it  was  held  to  be 
in  the  nature  of  a  conditional  purchafe,  fub- 
je6k  to  be  defeated  on  payment  of  the  fum$ 
ftipulated  at    any  Michaelmas  day  at  the 
eleftion  of  the  mortgagor  or  his  hcif  s ;  and* 
that  there  was  an  everlafting  fubfifting  right 
of  redemption,  defcendible  to  the  heirs  of  the 
mortgagor,  which  could  not  be  forfeited  at 
law  like  other  mortgages  5  and  that,  there- 
fore, there  could  be  no  equity  of  redemption 
or    any  occafion  for  the  afliftancc   of  the 
court,   but   the  mortgagor  might,  even  at 
law,  defeat  the  conveyance  by  complying 
with  the  terms  and  conditions  of  it,  which 
were  not  limited  to  any  particular  time,  but 
might  be  performed  at  any  Michaelmas  day 
to  the  end  of  the  world. 

But,  in  the  cafe  of  Hartpole  v.   fFalJb,  Hartpolc  <» 
where  H,  in  confidcration  of  600  /•  lent  him  ^J^^^^«  . 

4  Brown's. 

by  ParLCjujSp. 
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by  W^  conireyjsd  cft&te^'  tf^  him  io.  fae  fub- 
jcft.  to  a  provilp  Thafj  "  the  Gonveyanc/e 
Ihould  be  veid,  whenever  H^  \i\%  heir^, 
executors^  adminiftrator&i  or  ai&g^>  ihpyld 
on  any  laft  day  of  June  or  December^  pay 
upto  /5r,  or  hi®  heirs,  th^  fumof  (690 /i" 
and  it  was  agreed  by  fhc  indenture  that  /^ 
and  his  heirs  fhpuld  receive  the  yearly  rent 
of  the  prcmifcs  in  lieu  of  his  intcreft,  with 
a  view  to  whiph^  poflefllop  was  delivered  to 
hiqu.  Afterwards  i7,  in  confideration  of 
d JQO  /.  paid  by  ff^f  granted  and  conveyed  the 
preqf^K^  comprifed  in  the  forager  mortgagi^ 
together  with  otherSf  to  hiin^  his  heir;, 
and  4fligns^  ai^d  covenanted  thatj  whenever 
W^  (hould  give  to  him»  his  heirs^  or  afligi^i 
eighteen  nnonths  notice  by  letter  in  writr 
img  requiring  payment  of  the  ajpoA  H9 
hi$  theirs  or  afligns  ihould  pay  tlie  fame 
With  intereft  widx^n  eighteen  months  after 
iuch  requeft ;  and  /sT,  was  In  like  manner  let 
into  poflefiipp  of  the  lail  mentioned  premifes ; 
%  hilL  for  n^mption  jbrpiight,  after  &  period 
of  one  burred  yf^s  were  elapfedj  was  dif- 
mifledj  m^  chat  decree  for  difmiflion  ai^ 
fintomi  iji  tfiie  feoufp  of  Lerds. 

The  ground  of  which  dccinee,  as  to  the 
premifes  firil  mortgaged^  appears  to  have 
been,  that  the  compriling  them  in  the  latter 
mortgage  put  it  in  the  power  pf  the  mor^a- 
gee^  or  hi$  reprefexitajtiyes^  to  il&ertaij;!  ;^jB,d 

limit 


t    I4S    1 

limit  the  tiitic  of  redemption  by  demand-^ 
ing'  the  mortgage  money,  which  demand 
was  admitted  to  have  been  made  by  fFi 

Smith  Scl 

acknowledges  the  tranfaftion  to  be  a  mort-   ^a  Ch.  •• 
gage  within  20  yearsi  will  take  the  cafe  out  Supra^ 
of  this  rule ;   as^  by  deviflitg  the  mopcy  in 

cafe  the  mortgage  ihould  be  redeemed,  or 

exhibiting  a  bill  to  foreclofe* 

Sb,'  where  a  bill  was  demurred  td^  beitaufe  White  v. 
it  Was  to  be  rplieved  againft  a  mcutgage  SJ^^yf 
after  forty-one  years>  yet,  on  a  protiiife  be- 
ing prored  that  the  mortgagor  (hould  be 
at  liberty  to  redeem  after  twenty ^fcven 
yearsj  the  demurrer  Was  difallowed;  be- 
caufci  though  forty-one  years  had  pafTed 
lince  the  mortgage,  yet,  but  fourteen  had 
elapfed  after  the  time  agreed  for  redemption* 

55o,   a  thoftgage  was  decreed   to  be  re-   Conway  nj. 
deemed  upon  the  foot  of  ah  account  dated  ^^^^"^'P^Q"' 

*■  •     .  I  Brown  s 

.previous  to   the  mortgagee  s  entering  upon  Parl.Ca.30Q. 
the  premifcs,  notwithftanding  he  had  been  ^i^-^^^j;  5- 

i^  rt^  r  11/1  '  P*  5^5-   ^^' 

In  poneflion    tony    years;   the  hulband.  of  5 
the  heir  of  the  mortgagee    having  entered   ^  Kq-  Ca. 
into   an  Agreement    with  ,tl^  heir  of  the  Ca-^io^^'^g. 
mortgagor,    about  fcVen  years   before   the   Ca.  2. 
bill  for  redemption  came  to  a  hearing,  for 
Jthe.'purchafe   of  the  equity  of  redeinption. 
.Sffr/aIthough,.for  reafons  fufficiently  evident 

in 


in  the  cafe;  th*.  court  rcftjfcd  to  decree  ^ 
fpccific  performance  of  that  agreement,  yet, 
it  feems  to  have  been  confidered  as  an  ad- 
miflioil  by  the  mortgagee  that,  at  that 
time,  he  conceived  the  hftortgagor  Jiad  a 
right  to  rcdeetft^  tfhiehi  occurring'  within 
feven  years  of  the  time  of  eichibitlng  the 
bill,  brought  this  cafe  within  the  reasoning 
of  that  irmn^diately  preceding. 

^^j^%f  ^^*  Upon  the  fame  principle,    a  redemption 

^/.  was  decreed  upon  a  bill  flled  fifty-five  years 

c  Brotvn's  ^(^^f  tftt  ofigihal  mortgage,  and  forty-feven 

ar .   a.  94.  ^^^^^  ^^^^  ^j^^  mortgagee  got  into  poflfef- 

fion, '  after  five  cjeAmcrtts  brought  to  defeat 
his  eftafc  by  a  title  paramount,  and  after 
refufal  by  four  different*  anfwers  to  come  to 
an  account  upon  the  foot  of  the  mortgage, 
and  to  redeem.  For,  the  non^edemption 
for  thirty-eight  years  of  the  time  elapfed, 
being  accounted  for,  by  having  been  occu- 
pied in  different  fuits  brought  by  the 
contending  parties,  a  period  of  feven  teen 
years,  only,  had  ran  out  between  the  time 
of  fettling  that  difpute,  and  the  exhibiting 
the  bill  to  redeem. 

And  if  the  mortgagee/«^/»i//  to  be  redeem- 
ed, time  will  be  no  bar. 

Proaox  "J,  Thus,  where  a  bill  was  brought  to  rcdwai 

^  A^^u*  D       ^^^^^  ^^^  mortgagee  had  been  in  ^dfieffian 
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from  1707,  to  173^,  the  year  In  which  the 
bill  was  filed  s  and  the  defendant,  (it  being 
afaonlilf  affair,)  fubmitted  by  his  anfwer  to 
be  redeeiricd  hotwithftanding  the  length  of 
tinie  i  Lord  Hardwicke,  though  he  faid  he 
faw  no  colour  for  the  redemption,  yet,  on  the 
defendant's,  fubmiflion,  decreed  an  account 
of  what  was  Que  for  principal,  intereft,  and 
coils,  and  direded  the  plaintiff  to  pay  the 
fame  m  fix  months  after  the  Mafter's  re- 
port, or,  in  default,  the  bill  to  be  difmifTed 
without  cofts. 

Tiaie  will  be  no  bar  if  the  mortgagw 
remains  in  polTcffion.  As,  where  a  perfon  Rakellrawi/. 
had  chambers  in  Gray's  Inn^  and  mortgaged  ^^T^^'  p, 
them  in  1687,  but  continued  the  poffelTion  jj.* 
till  1700 ;  at  which  time  an  order  of  the 
bench  was  made  to  deliver  pofleffion  of  the 
mortgaged  premifes  to  the  mortgagee  i  upon 
part  of  which  he  entered,  but,  as  to  the 
Qther  part,  the  mortgagor  continued  in 
poflc/non  till  1708,  when  he  died,  leav- 
ing the  plaintiff  an  infant^  who  came  of 
age  in  1714.  From  the  death  of  the  mort- 
gagor, the  mortgagee  had  pofleffion  of  the 
whole..  A  bill  was  brought  to  redeena 
in  17^6,  and  it  was  fo  decreed  at  the  Rolls, 
jand  the  decree  was  affirmed  by  Lord  .Chan- 
cellor i&>7^,  yho  faid  nothing* was  more  clear 
tthan  that,  if  the  mortgagor  was  in  poflellion 
of  any  part,  he  fl^ould  be  admitted  to  re- 
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deem  the  whole;  for,  part  of  the  chaOT»- 
bers  he  might  redeem  as  being  in  poflefiioBi 
thereof,  and  part  he  could  not,  feparately 
from  the  whole  i  therefore  he  fhould  redeem 
the  whole.  If  the  mortgagee  were  in  poflefV 
fion  for  twenty  years,  and  no  intcreft  paid^ 
there  Ihould  be  no  redemption  allowed^ 
In  this  cafe  the  mortgagor  was  in  pofleflion 
of  part,  till  1708;  from  1708,  to  1714,  the 
plaintiff  was  an  infant,  fo  that  was  ac- 
counted for,  and  from  that  time  it  did  not 
amount  to  20  years. 

But,  in  this  cafe,  the  court  would  not 
enter  into  the  queftion,  until  they  were  fatif- 
fied  the  benchers  had  given  the  parties 
leave  to  try  it  at  law  faying,  that  this  re- 
gard was  to  be  had  to  all  the  focieties  af 
law,  that  all  their  difputes  might  be 
determined  amongft  themfelves;  and  the 
court,  having  determined  the  right>  order- 
ed, that  the  benchers  Ihould  fettle  what 
was  due  for  principal,  intereft  and  cofts, 
and  take  an  account  of  the  feveral  receipts 
and  allowances. 

But,  there  is  one  cafe  in  which  the  legifla- 
ture  has  thought  proper  to  take  from 
the  mortgagor  the  equity  of  redemption, 
and  to  give  the  mortgagee  an  abfolute  eftatc 
in  the  land  5  that  is,  where  the  former  is 
guilty  of  a  fraud  upon  the  latter  by  con- 
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cealing  prior  incumbrances.     In  fuch  cafes 
k  is  cnaftcd,   by    the  4th   &  5th   ff^.   & 
M.  cap.  16.     that  if  arty  perfon  (hall  bor- 
row any  money  &c.  or  become  indebted 
for  any  other  valuable   confideration,  and, 
for  the  payment  thereof,   (hall  voluntarily 
give  a  judgment,   ftatute,  or  recognizance, 
and  fhall  afterwards  borrow  any  other  fum  of 
another,  or  for  other  valuable  confideration 
become    indebted   to  fuch   other,  and  for 
fccuring  the  repayment  and  difcharge  thereof 
Ihall  mortgage  lands  ro  the  fecond  lender, 
or  to  any  other  perfon  in  truft  for  him,   and 
(hall  not  give  notice  to   the.  mortgagee  of 
fuch  judgment  &c.  in  writing,   before   the 
execution  of  the  faid  mortgage   or  mort- 
gages, fuch .  mortgagor  fhall   have  no  be- 
nefit   in  the  equity  of  redemption  of  the 
lands  mortgaged,  unlefs  fuch  mortgagor  or 
his  heirs,   upon  notice  given  by  the  mort- 
gagee in  writing  under  hand  and  feal,  at- 
tcfted   by  two    witncfles,   of  fuch   former 
judgment  &c.  Ihall  within  fix  months  pay 
off  and  difcharge  the  fame,  and  caufe  the 
fame  to  be  vacated   and   difcharged.     And 
if  any  perfon,    who   fiiall  once    mortgage 
lands  for  valuable  confideration,  Ihall  again 
mortgage  the  fame  lands,  ^r  any  part  there- 
of,   to  any  perfon,    the  former    mortgage 
being    in  force,   and  fhall  not  difcdver  in 
writing  to  the  fecond  mortgagee,  the  firft 
mortgage^   fuch  mortgagor  fhall    have  no 
.  L  3  relief 
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reKef  or  equity  of  redemption  ngaiaft  the 

fccond  mortgagee;  but  futh  fccond  or 
third  mortgagees  may  redeem  any  former 
mprrgage.  This  aft  not  to  extend  to  bar 
any  widow,  of  any  mortgagor  erf  her  dower, 
who  did  not  legally  join  with  fiich  hufband 
in  fuch  mortgage^  or,  otherwife,  lawfully 
exclude  herfelf,  ^ 

Stafford  ef  ^"  ^^^  ftatute,  It  hath  been  determined, 

fi,l  v,  Seiby.    th^t    it  is    incumbent  on  thd   mortgagor, 

S.  c!TE?Ca    P^?vJQ"5  to  a  fccond  mortgage  of  his  lands, 
Abr.  320. 5.  to    give    the   fecond  mortgagee   notice  in 

writingy  under  his  hand,  of  all  prior  incum- 
brances. 

That  a  mortgage,  which  on   th«  ftatute 
Ibid,  beccJmes    Jrrddcemablc,    althoagh    affigned 

over  to  another  in  confidcratioft  of  what  is 
aftually  due  thereon  for  principal^  intereft 
and  cofts,  ftill  remains  irredeemable  in  the 
hands  of  the  aflignec,  who  may  take  ad- 
vantage of  the  Hatute  againft  c}andeftine 
mortgages. 

j^.^  That,  if  a  fubfequent  mortgagee  redeems 

fuch  foreclofing  mortgage,  he  Ihatl  hold  the 
eftatc  irredeemable. 

Ibid,  That,  if   there  are    mon  lands. in    the 

fecond  mortgage  than  in  the  firfti  that  is 
a  cafe  omitted  in  the  ftati^tCt 

That, 


C   >5i    3 

That,  the  adding  an   acre  or  two  would  Ibidl. 
not    exempt  the   cafe  out  of  the    ftatute, 
lM»t  would  b€  confidered  as  a  coBtf  ivaiice  to 
avoid  it. 

That  a  mortgagee,  who  claims  the  benefit  Ibid, 
of  this  ftatute,  muft  have  condufted  him- 
iclf  fairly,  throughout  the  tranfaftion  -^ .  it 
being  intended  to  recompence  honeft  mort- 
gagees for  the  trouble,  hazard  and  charge 
they  may  be  put  unto,  and  not  to  cover 
a  fraud  or  ill  practice  in  obtaining  a  mort- 
g^e,  or  an  affignment  thereof,  or  in  be-  ^ 

coming  a  purcbafor. 
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How  t\  Vi^  MpHE  mortgagee  may  dcvifc  lands  moft- 

f  Ch  *  Re  "*-    g^g^^  ^o  liiiT!  and  they  fhall  pafs  thcrcr 

33.  ■      by  to  the  dcvifee  5   andif  the  dcvifec  exhibit 

^^pra^  his  bill  againft  the  moYtgagor  for  redertip- 

tion,  or  to  foreclofe^  a  decree  wijl  be  mad? 

accordingly, 
» 
Crips  If.  So,  where  G^  the  father  of  the  d^feijdant, 

^^y^^^  being  feized  in   tee  of  lands,    mortgagee} 

Trin.  2,  Car.    them  to  K  and  his  heirs,  with   a  provifo  for 
^?  redemption  i    and  afterwards,  /f,  by  his  will 

in  writing,  gave  all  his  goods,  bills,  bonds^ 
mortgages,  or  fpecialties  for  monies  tq 
R  Ky  and  made  him  his  executor  and  dred  ^ 
the  court  were  of  opinion,  that  the  words 
^^  all  my  mirtgag^s  "  m.ade  a  good  dcyifc  of 
the  lands  mortgaged. 

But,  a  diftindion  was  formerly  taken  be- 
twecn  niortgages  in  fee,  and  thofe  for  years  \ 
for,   if  the  former  were  forfeited|    it  wa^ 

|ield  that  fuch  gener^  word^  did  not  con-? 

ye^ 


[    ^53 

vey  an  abfolute  eftate  therein,   but  at  mpft 
ipnly  for  life  pf  the  dcvifce. 

Thus,  where  one  fcized  of  divers  lands  io  Wiltinibn  ^ 
A,  By  and  C,  in  fee,  the  lands  in  C  being  cro'^C^" 
In  him  by  mortgage,  ^andforfei  ted,  made  his  447,449, 
will  J  and,  after  devifing  the  lands  in  Ay  and  i^??'  ^ 
By  to  feveral  perfons  and  their  heirs,  and  fc-  2. 
yeral  legacies  to  other  perfons,  gave  all  the 
reft  of  his  goods y  chattelsy  leafesy  eftatesy  mort^ 
Images ^  debtSy  ready  money y  flatey  and  Other 
goifds  whereof  he  zvaspojfejfed  to  his  wife^  after 
fffs  deists  and  legacies  paidy  and  made  her  exe-- 
cutVix  and  died^  whereupon  fhc  entered  into 
the  lands  mortgaged,  and  dc  vifed  them  to  My 
Avtd  his  heirs,  and  afterwards  fhe  died.  OA 
an  ejsSiione  firma  brought  by  the  heir 
of  the  mortgagee  again  It  the  dpvifeeofthc 
wifej  the  fole  queftion  was,  whether  the  fee 
in  the  niortgages  paffed  to  the  wiTe  by  thi$ 
4evife  ?.  And  the  court  were  of  opinion  that 
no  fee  paffed^  for,,  that  the  heirlhpuld  not 
be  difinherited  npr  the  fee  paffed  away,  with^- 
put  an  apparen;  intent  arifing  out  of  the 
words  pf  the  will.  And^  in  this  cafe,  it  did 
not  appear  |hat  h.e  intended  to  pafs  but  fucl^ 
things  whereof  i?^  '^^s  fojfejfedy  which  extend- 
ed only  to  things  perfonal,  or  leafts,  and 
not  to  freeholds  Syhereof  he  was  faid  in  law 
to  be  feized.  And  perhaps  he  was  not  pof- 
feffed  of  this  landj  for,  it  was  not  found 
fhat  the  mortgagee  entered  and  was  in  pof- 

fcflion*. 
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fcilipn,  and  cornmonly.thc  mortgagor  retain- 
ed the  poflfefllon  uatfl .  fprfciture* 

Cfa.Car.  In  t;he  fame  ^G^fc  .it  was  faid,  it  would 

^^^  have  been  very  doubtful  whether  even  an 

eftate  for  life  h^d  paffed  to  the  wife  if  fhe 
had  been  alive,  |?ecaufc  tke  mortgages 
were  coupled  with  only  perfonal  things,  as 
goods y  Uajesi  efiates^  mortgages ^  debts^  ^c. 
which  might  be  intended  only  of  eftates 
for  years ;  and  fo  much  the  rather,  by  rea- 
fon  of  the  words  ^^  whereof  I  am  pojfe^ed^ 

« 

And  certainly,  had  the  latto*  point .beeq 
agitated  during  the  life  of  the  wife,  ftnd  .tjif 
dcvifor  been  poflcflcd  of  mortgages,  for  years^ 
it  would  have    been  decided  againft  her ; 
becaufe  the  queQion,  as  taken   up  by  the 
court,  was,  whether  thcfe  mortgages  in  fee 
were  to  be   confidercd  as  real  pr,,  perfonal 
cftatc  ?  And  the  unanimous  opiniop  wa$;i,  that 
they  were  of  the  former  defcriptioni  in  which 
cafe,    the  words    of  this   will  would .  not 
have  attached  upon  them  :  bcfidcs,  from  the 
claufe  with    the    words,    ^^  goods,    chattels^ 
leajes,  eJlateSymOtrtgages^Sc.'*  it  could  not 
have  been  inferred  that  the  teftator  had  an 
intention  of  pafling  cllatcs  in  fee  fimple^  as 
thcfcntcnce,  in  which  they  were, included, 
firft  took  notice  of  an  inferior  kind  of  pro- 
perty;  but  the  natural  conftruftion  wovl4 
have  been,  tl\at  the  tdUtor  intended  mort- 

gag" 
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g^ges  for  yean,  which  were  of  equal    re* 
^jpeStzbilky,  ia  confideration  of  law,    with 
the  leafes   and  other  property  combined  in 
t:he  fwceping  claufc. 

The  force  of  this  reafonin^  however 
-would  have  been  in  fome  degree  weakened, 
if  the  teftator  had  not  been  poflefled  of  any 
mortgages  for  years  ;  becaufe,  in  that  cafe, 
cither  the  word  mortgages  in  the  will  mufl: 
tiave  been  totally  rejected,  v;hich  would 
have  been  repugnant  to  every  principle  of 
conftruftion  ;  or,  he  muft  have  been  under* 
flood  to  mean  fuch  mortgages  as  he  had  z 
and  the.  rather  in  this  particular  cafe,  be- 
caufe at  this  tin>e  the  qucftion,  whether 
mortgages  were  to  be  confidered  as  real  or 
perfonal  eflate,  turned  upon  nice  and  curi- 
ous diftinftions,  in  which  few  were  conver- 
fant.  And  therefore,  although  if  the  tefta- 
tor had  been  poflefled  of  fuch  property 
as  would  have  anfwered  the  words  of  the 
will,  without  expounding  them  to  attach 
upon  mortgages  in  fee,  the  court  w6uld 
have  leaned  to  a  conftru<9:ion  which  would 
not  injure  the  heir  at  law  ;  it  being  a 
;maxim  that  he  fijall  not  be  difmherited  but  by 
expre/s  words  or  necejfary  implicction.  Yet, 
if  no  operation  could  have  been  given  to  the 
words  of  the  will,  unkfs  they  had  been  held 
to  afFeft  the  mortgages  in  fee,  I  Ihould 
tHink>  that  th0  fubje<5l  matter  being  of  (o 

doubtful 
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doubtful  a  nature,  the  intention  would,  in 
this  cafe,  have  been  ftrong  enough  to  have 
outweighed  the  claim  of  the'heir. 

But  now,   the  nature  of  mortgages  being 
clearly   underftood,    and    the    tranfaftion, 
(whether   the  mortgage  be  in  fee,  or  for 
years,  forfeited    or    not)  until  foreclofurc, 
confidered  a$  a  peifonal  engagement  only, 
in  which  the  Jandr^  is  merely  a  pledge  far 
the  money,  and  remains  jn  the  mortgagor  to 
every  purpofe,  (except  that  of  fecuring  the 
loan,)  the  words,  in  the  principal  cafe,  would 
receive  a  different  conftrucbion,  and  carry 
all  the  tellator's  intereft  in  mortgages,  whe- 
ther in  fee  or  for  term  of  years. 

This  is  evident  from  the  operation  of  a 
devife  of  all  a  man's  lands,  tenements,  and 
hereditaments  j  which  words,  being  in  law 
particularly  appropriated  to  real  eftates,  and 
never  applied  to  perfonal  eftates,  unlefs  when 
a  contrary  cohftruftion  would  be,  clearly,  re- 
pugnant to  the  intention  of  the  teftator, 
will  not  carry  mortgages  in  fee,  although 
forfeited,  if  the,  teftator  had  other  property 
to  which  thofe  terms  may  be  properly  ap* 
plied^ 

Sir  Litton  Thus  where  X,  being  feized  of  feveral 

lAdy  Ruflcl    nianors,  of  lands  in  i/,  and  of  a  great  per* 
a  ai.  fonal  eftate,  having  no  iflue,  made  his  will 

andj 
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«uid,  after  deviling  of  part  to  his  wife  for 
life  and  other  legacies,  gave  all  other  his 
landsy  tenements  and  hereditaments  out  offet^ 
tlement  to  his  nephew  y  Lj  fubfequent  to  the 
makirtg  his  will,  foreclofcd  and  had  re- 
leafes  of  the  equity  of  redemption  of  fomc 
mortgages  in  fee ;  one  queftion  was,  whe- 
ther[thefe  mortgages  pafled  by  the  will  under 

the  general  words,  lands,  tenements,  and  | 
hereditaments  ?  And  it  was  unanimoufly 
agreed  by  the  Lord  Chancellor,  afliftcd  by 
the  Matter  of  the  Rolls,  Lord  Chief  Juftice 
Trevor y  and  Juftice  Tracy^  that  mortgages  in 
fee,  although  forfeited  when  the  will  was 
made,  did  not  pafs  by  thefe  general  words^ 

The  fame  reafon  that  induced  the  courts 
in  the  cafe  of  fVilkinfon  and  Maryland^  to 
determine,  that  if  any  eftate  in  mortgages 
in  fee  pafled  by  the  words  '^  all  the  reft  of 
my  goods,  chattels  leafcs,  eftates  mort- 
gages, &c."  it  was  an  eftate  for  life  only, 
governed  the  decifion  in  the  cafe  of  Sir 
Litton  Strode  v.  Lady  Rujfelly  that  the  tefta- 
tor's  mortgages  did  not  pafs  by  the  words 
"lands,  tenements,  and  hereditaments;*' 
namely  that  the  words  ufedby  the  teftator 
were  not  properly  applicable  to  the  fubjeS 
matter,  which  it  was  contended  they  ought 
to  afFeft,  confidered  at  the  different  periods 
at  which  thofe  cafes  were  determined;  a 
mortgage  in  fee,  when  forfeited,  being  at 
the  tim9  of  the  decifion  upon  the  former 

cafe 
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cafe  cdnfiderM  as  a  real  eftate,  which,  at 
the  time  of  the  latter  decifion,,  was  fettled  to 
be  only  perlbnal  property. 

Nor  will  loble  words,  comprizing  gene- 
ral ideas,  added  to  the  fweepihg  claufe,  lands, 
tenements,  and  hereditaments,  enlarge  the 
legal  cffcft  thereof,  fo  as  t6  make  therh  ex- 
tend to  mortgages  ;  efpecially,  if  the  lands 
mortgaged  be  of  larger  value  than  the  eftates 
to  which  thefc  words  properly  apply. 

Sir   John  And  therefore  where  P,  feized  of  lands 

Sir  Thomas    in  the  Counties  of  F,  M,  and  D,  conveyed 
Littleton.        them  to  G,  by  way  of  mortgage,    and  IV 

iCh. Ca.51.   was  party  thereto,  and   covenanted  to  pay 
Sc.i  Vern.3.   the  money  if  P  failed  i  in  which  cafe  G  was 
*  *      to  convey   to  him,  which  on  P's   negleft 

Sc.Swinb.       was  done.     Wy  entered  on  the  lands,   and 
^^^  enjoyed  them  divers  years  ;   an<i  being  feiz- 

ed thereof,  and  alfo  of  other  lands  in  other 
counties  in  Wales^  (whereof  part  lay  in  the 
county  of  Af,  as  part  of  the  mortgaged 
lands  did),  but  of  no  lands  in  P,  and  D, 
^except  thofe  mortgaged,  made  his  will,  and. 
thereby  devifed  all  his  lands,  tenements 
and  hereditaments  in  the  counties  of  At 
My  and  C,  or.  in  any  or  either  of  them,  or 
elftwhere  within  the  dominion  of  Walts  to 
JtVy  aiid  his  heirs,  and  devifed  arent-chafge 
of  &p  /.  fer  annum  iffuing  out  of  the  fa^w 
lands :  and,  after  the  bequeft .  of  feveral 
2  great 
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gteat  fums  and  legacies,    bequeathed  all 
the  reft  of  his  goods,  chattels  and  perfonal 
cftate  wh^tfocvcr,  (his  debts,  legacies  and  fu- 
neral'cipences  being  firft  paid,)   unto  his 
loving— — whom  he  made  folc  executor  of 
his  laft  will,  and  left  a  blank  unfilled  up;  the 
<^ueftion  was,  whether  the  lands  mortgaged 
{hould    pais  to    J  U^^  liy  this  devifc,   or, 
whether    the    adminiftratrix    ihould  have 
them  ?  And  it  wa^  decreed  in   favour  of  the 
admihiKratrix  for  thcfe  reafonsj  firft,  that 
the    teftator  made  Ipecial  mention  of  the 
three  counties  in  which  his  own  lands  of 
inheritance  laid,    not  of   the   counties   in 
which  the  mortgaged  lands  laid,  but  only 
added  the  general  clauie,  currerite  calamo  ^'  of 
tlfe'wbere  within  the  dominion  6f  Wdles  i" 
that,  having  firft  defcended  to  particulars, 
he  had  thereby  fo  limited  and  circumfcrib- 
ed    his   intention  thaft   the    general  fortui- 
tous claufc  could  not  open  or  enlat^ge  it ; 
for,  that  was  but  in  the  nature  of  iit  et  caterd 
which  might  ferve  to  fetch  in  fmall  parcels 
of  land,  that  were  the  teftator's  own  inheri- 
tance laying  out  of  the  three  counties  par- 
ticularly   mentioned,   (of  which    in  truth 
thefe  were  fome),  but  could  never  reach 
the  mortgaged  lands  which  were  of  a  dif- 
ferent nature ;  and,   th€  rather  in  this  cale, 
becaufc  they  were  of  great  value,   cquiva- 
\itit  to,  4f  tiot  exceeding,  the^  value  of  his 
other  lintfs,   and"^thercfore  might  not  pafs 

by 


by  fwch  a  general  claufc>  as  if  only  fkirti 
and  members    or   the  other  lands. 

Secohdiy.  fiecaufe  tfic  will  had  charged 
the  lands  that  pafled  by  the  devrfe  §/  alt 
bis  lands y  with  a  rent-charge  for. life,  ancf 
no  one  cduld  be  thought  fo  improvident 
as  to  grant  -21  rent  for  life  out  of  landsy 
tvhich  were  every  day  redeemable* 

But  it  was  obferved  by  the  court,  that 
it  might  have  been  otherwife  j  fuppofe  the 
devife  had  been^  of  all  his  lands  In  the  fai4 
three  counties,  and  then^  without  more 
laid,  /^  that  the  reft  of  his*:perfonal  efiate 
Ihould  go  to  his  executor,^'  for  then,  per- 
haps,  the  mortgaged  lands  would  pafs  ;  as 
otherwife,  there  would  have  been  nothing 
to  anfwer,  or  make  fenfe  of  that  claufe, 
**  and  the  rejtdue  of  his  perfofial  eft  ate  ^c. " 
for  that  would  have  implied  that  he  had 
already  dcvifed  fbme  part  of  it,  or  at  leaft^ 
evinced,  that  he  meant  part  of  it  ihould  have 
paffed :  but,  as  this  cafe  was,  thefe  words 
were  well  undcrftood,  and  they  effeftually 
anfwered  without  any  fuch  conftruftion,  for, 
before  that  claufe  in  the  will,;  the  teftator 
had  devifed  divers  legacies  that  in  the  whole 
did  amount  unto  1500/. 

But,  if  the  teftator  hath  no  other  landed 
intersft  anfwering  the.  defcription  given  in 

his 


Kts  will  in  point  of  fituatioli  aAd  <!irciim^ 
ftanecs  excq)C  fnartgagtt>  they  will  pafs  by 
fuch  general  words  chough  not  tecbtiically 
proper  to  the  fubjeft. 

Thiii,  iit  iht  cafe  of  Clarke  v.   Mhoi^  Clarke  <v. 
where  /,    poffcffed  of  a  mortgage  of  the  nid^RcJ^ 
Sl»an  Imi    sft  Chel/eay    made  his  will,  and  457. 

thereby  de^ifed  to  J.  and  his  heirs    «  all  ^'  ^^-  ^*- 
*.-,,.        ^  ,        ,  ,    Abr.006.41. 

M^fredf&U  memiagesy  and  garden  grounds  infra.  176. 
in  C*i?^4."— It  was  held,  by  Lord  Hard- 
foicke^  Oft  a  quefti6n  whether  the  nK)rt- 
|l;aged  rrttereft  would  pafs  by  this  dcfcrip- 
tiotr,  tha<9  zi  it  did  not  appear  that  the 
ti^itior  had  any  other  lands  there,  it  cer- 
tainly #€kjld. 

Yety  It  is  obfervabfc  on  this  cafe  thatj 
tke  VWrd  *^  frethoUy'  could  with  lefs  pro- 
priety be  df^li^d  to  )he  cafe  of  a  mortgage, 
l^tf irthd  wordsy  ^^  lands ^  tenements^  and  ben* 
iifm»i^s%*  the  htter  beii^  much  moi^ 
geiieraf  iir  their  nature,  and  more  freqtieiitly 
ofed  v  fweepiti^  terms,  to  comprise  all  proM 
perty,  tK>t  particularly  defcribed. 

If  a  devife  be  made  of  knds  mcMtgaged^  How  n^. 
Ro  decree,  ta  redeem  or  be  foreclofed,  can  y^g"'^- 

Supra.  IC2. 

be  flUadf  agahift  the  heir   of  the  devifof, 
>Qt    only  agsfinft  the  mortgagor    and  his 
heir^. 


M 


A  devifc  of  money  on  mortgage  docs 
not  carry  the  intercft  due  at  the  time  of 
the  death  of  the  teftator. 

« 

KT'  '^'  ^^^^'  ^^^^^  ^*  ^^^^  ^^^  ^^"*  ^^^  thereby 

Barnard  259.  g^^ve  to  /JT.  300  /•    wbicb  he  had  at  interefiy 

Jecured  by  a  mortgage  on  the  ejiate  of  M; 
and  alfo  gave  him  all  the  mejuagesy  landsy  and 
tenements  conveyed  for  fecuring  the  payment 
of  that  monQy;  until  the  fame  Jhouldbe  paid 
and  difcharged  5  and,  foon   after  making  his 
will,  died,  at  which  time  two  months  inter-, 
eft  wa$  due  on  the   mortgage.    The  Lord 
Chancellor  was  of  opinion,  on  exceptions 
to  the  Matter's  report,   that  only  the  prin- 
cipal fum  of  300  /,  which  was,  fcGured   by 
the  mortgage,  pafled   by  the  will,  and  that 
the  deyifee  was  not  intitled  to  any  intereft 
due  thereon.    His  Lordlhip   faid    thafevlf 
there  had  been  only  the  firft  claufe  in  the 
will,   it  .would  have,  been  extremely  clear 
that  only  the  principal- fum  paflfed  thereby, 
and  that  the  intercft  due  did  riot  pafsj  for^ 
that  claufe  could    have  conveyed  nothing 
but  the  principal  fum  of  300/.  for  which 
the  mortgage  was  made  a  fecurity.     And 
his  Lordfhip  compared  this  to  the  cafe  of  a 
man's  giving  a  bond  to  another  in  which  a, 
third   perfon  was   become  bound  to  him ; 
there  J   the:  principal  fum 'only  pafled,  andi 
not   the    intereft    incurred    upon  it  ia  th^ 
life  of  the  party ;  the  reafon  of  which  was, 

that 
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that  the  tcftator  appeared  to  have  intendfcci 
to  convey  fomething  that  was  certain,  and 
not  .that  which  was  uncertain.  The  quef^ 
tion  then  was,  whether  the  fubfequent  words 
**  And  aljo  I  give  him  all  the  mejfuages^ 
-landsi  &€.''  made  any  difference  ?  Had 
this  claufe  gone  no  further  than  to  have  con- 
veyed the  mefTuages^  lands,  and  tenements 
fecured  for  the  payment  of  the  money,  it 
might  have  been  more  doubtful,  whether, 
under  thefe  words,  the  intertft  might  not 
have  paffed  as  well  as  the  principal.  For  it 
might  have  been  faid  that  thofe  words  were' 
only  defcriptive  of  the  lands  that  were  mort- 
gaged, and  that,  under  thofe  words,  the 
teftator  might  hive  intended  to  have  given 
the  whole  that  was  fecured,  namely,  the 
intereft  as  well  as  the  principal.  However 
his  Lordlhip  faid  that  would  have  been  a 
drained  conftrofl:ion.  But  the  words  in  this 
claufe  did  not  reft  there,  for  they  went  on 
and  faid  **  until  the  /aim  Jhould  be  paid  and 
dijihargedj'  that  was,  lantil  the  300/.  be 
paid  and  difcharged*  And  from  thence  an 
argument  might  be  drawn  that  nothing  but 
the  300/.  v/as  intended  to  pafs  :  bcfides  the 
ordinary  rule  in  the  conftruftian  of  wills  was 
that,  where  a  former  elau/e  in  a  will  was 
expre/s  and  particular^  a  fubfequent  claufe 
that  was  dark   and  obfcure  fhould  not    en- 
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fil&v.Gna-     ..-A  doubt  is  made  by  the  reporter  of  the 

Tcha  C       ^^^  ^  ^^^^^  ^*  Gnavas  (determined  in  the 
CO.  *     32.    and  J3.    Car.  .2.  which  was    between 

Infra.  two  afld  three  years  after  the  making  of  the 

ftatute  of  frauds)  whether,  if  a  mortgaigee 
bad  devifed  the  mortgaged  lands  by  will  io 
writing,  but  not  attefted  according  to  that 
ftatute,  and  the  will  had  been  proved  in  the 
Eccleltaftiical  Coi»rt,  the  dcvifec  or  executor 
fhould  have  the  land  or  money,  when, 
clearly  the  dcvifor  meant  the  execut(»'  fhooid 
not  have  it  ?  The  anfwer  to  which  queftkm 
feems,  to  me,  to  depend  upon  the  felution 
of  another,  namely ;  whether  a  dcvife  by  a. 
mortgagee  of  lands,  mortgaged  to  Ynmy  be 
I  Show  89.      within  the  fifth  &€iton   of  the  fl:su:ute  of 

sSs!""  ^'    ^"^^^  •   ^^  ^^  ^^  ^'    *^  intention  of  th^ 
Carth.79.81.  dcvifor,  however    ftrongly   expreffed,    will 

^  ^°^'  it^*  not  afFeft  the  property  devifed,  or  interrupt 

I  Show  68.      ...  r   r  I        il  .r 

88.  It  m  Its  courfe  from  the  tcftator  to  tbofe,  to 

Lee  V,  Libb.  Mifhom,  by  the  defignation  of  the  law,  it  would 

have  paflcd,  had  no  fuch  will  been  made  or 
intention  exprelTed :  tinjcfs  the  circumftances* 
required  thereby,  (among  which,  is  that  of 
being  figned  by  the  party  devifmg,  or  fbme 
other  in  his  prcfence  and  by  his  direftion^ 
and  fubfcribcd  in  his  prefence  by  three  or 
more  witneflfes,)  had  been  adually  cosnplied 
with. 

I  have  not,  in  the  courfe  of  my  refe^rchet 
upon  this  fubjefb,  nr>et  with  any  cafe  exprefT- 

3  ^  Jy 


ly  determined  upon  this  point ;  the  reafoo 
of  which  I  apprehend    to  be,   that  k  has 
been   univerfally  held    to    be  out  of  the 
^tut^  the  words  of  which  arc,   that  *' all   a  Burr.  978. 
devifes  of  UnJs  and  timnunts  (ball  be  in 
writing  &c."  which  words,  being  confined 
to     real    property     only,    clearly    exclude 
mortgages.    For,  as  the  words,  lands,  tene- 
ments and  hereditaments,    in  a  devife,  have 
been  determined  not  to  include  mortgages, 
if  there  was  any  other  fubjeft  in  the  will   sir  Littoa 
upon  which  they  would  operate,    becaufe  Strode  v. 
thofe  words  are  applicable  to  real  property :   Ruifei. 
fo,    they  muft  be    held  to  exclude   mort-   Supra.  156. 
gages,    when  made  ufe  of  in  a  ftatute ;   the 
intent  of  which  is,  to  reftrain  the  difpofi- 
tion  of  real   property  by  devife,  unlefs  the 
circumftances,   thereby  required,  are  com- 
plied with. 

And,  although  I  have  found  no  cafe  ex- 
prefsly   determined    upon   this    particular 
point,  yet,  it  is  aconclufion  neceflarily  refult- 
ing  from  the  fecond  refolution  of  the  court 
in  the  laft  mentioned  cafe,  viz.   that,   al- 
though the  teftator,  after  making  his  will.    Sir  Litton 
foreclofed    the    mortgages    or  obtained  a   L^dy  Ruffcl. 
releafc  of  the  equity   of  redemption,    yet.    Supra. 
they  would  not  pafs  by  the  words,  lands, 
tenements,   and     hereditaments    contained 
therein,  but  would  go  to  the  heir  at  law : 
the  reafon   of  which  refolution  is  plainly, 

M  3  that 


[     i66    ] 

that  they  arc  in  the  nature  of  new  purchafesj, 
which  the  teftator  had  not,  at  the  time  of 
the  making  his  will ;  and  therefore,  by  law, 
could  not  pafs  thereby,  however  ftrong  the 
intention  of  the  teftator  might  be  that  they 
flipi?ld, 


CAPf 
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CAP.     vn. 

^f  0ttorit?  of  Sncttmbran^^ 
ce0fn  %m  ant)  cqtrrtp,  in 
tD|)tc|)  tt)e  SDocttttte  of  tacl^^' 
ins  ptio;  anO  latter  fecu^^ 

tittes  t09et{)et  t0  conOoet^ 
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N  appeal  to  the  Houfc  of  Lords  in  the  c     .    .    / 

*  *  bymes  r/  at, 

cafe  of  4yyiw«  ^/  al.  v.  Symonds  et  al.  it  creditors  by 

was. fettled  that,  if  there  be   fcvcral  mort-  l:"^^,?;"^^''*' 

gages  or  other  incumbrances  upon  the  Jame  fett  'verfui 

cftate^  the  firft  incumbrancer,  who  has  the  ^n^onds// 

legal  eftate,  (hall  be  preferred  to  the  Iccond,  by  mort- 

and  fo  on,  according  to  the  periods  at  which  S^S*^- 

their    refpedbive  fecuritics  bear  date ;    and  parl.  Ca.  66, 
that  mortgages  were  not   to   be  preferred, 
but  will  take  place  according  to  priority, 
and  as  they  ftand  in  order  of  time  with  fta- 
tutes,  judgn^ents,  and  regognizanees. 

So,  in  another  fuit  refpefting  the  fame  LordBriflol 

cftate,    the  cafe    was.  Sir  IV,  B.  in   1687  et  al. 

borrowed  one  thoufand  pounds  of  lady  5.  ^^^'^Urn-®^ 

.     ,  1  •    *      1  ^ir  William 

$n  a  judgment  \  at  that  time  there  was  a  term  B^ffett  'v 

M4  of  ' 


Ca.  5. 
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Hungerford    of  five  hundred  years  kept  on   foot  and  af- 

?  Vcm.  524.  ^^B^^^  ^^  ^'  ^^y  ^'  ^^^  S  B,to  attend  ttc 
lEq.  Ca.  inheritance.  Afterwards,  in  1688,  Sir  /Fi 
Abr.  142.      g^  ^^j    j^  ^^^  ^(  ^j^^  ^j^j.^^   truftecs  af- 

figned  the  term  to  ff^.  and  M.  for  fecuring 
one    thoufand  five  hundred  pounds    bor- 
rowed of  theip  by  way  of  mortgage  :  then 
Sir  W.  B.  together  with  the  two  ofber  truf- 
tees  J  viz.  Lady  B,  and  S  B,  ajfigned  the  term 
to  Gy  for  the  better  fecuring    the   1000 /• 
due  to  Lady  B  s   the  qoeftion  was,  whitther 
M^.  and  M.  ihould  have  the  benefit  of  the 
whole  term  or  only  of  a  third  part   of  it, 
one  only  of  the  three  truftees  having  joined 
in   the  aflignment  ?     It  was  infifted    that, 
although  but  one  third  part  paflfed  as  to  the 
legal  eftate,  yet,  the  ceftitf  que  truft  could 
make  a  good  aflignment  in  equity,  and  Lady 
B.  ought  to  be  bound  thereby  ;  becauft 
ftic  lent  her  oioney  on  the   credit  of  the* 
judgment,  and,  before  the  aflignment  to  G, 
had  notice  of  the  aflignment  to  W.  and  M. 
.But,  the   Lord  Keeper  determined  that,  al- 
though there    was  a  term  attendant,  yet, 
a  judgment  was  an  equitable  lien   on  the 
inheritance,  and,  confequently,  aflTeftedthe* 
term  \   and  therefore  Lady  5,   having  got 
the    legal  eftate  as  to  two  thirds    of  the 
term  in  G,  in  truft  for  herfclf,  fliould  have 
the    benefit  thereof,  although  fhe  had  no- 
tice of  the  mortgage  and  aflignment,  made 

by 
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by  the  iefiuy  que  truft'y  jiMntly  with  one  of 
the  tfuftees. 

So,  where  there  was  a  firft  mortgage  Ty^jpf 
which  was  paid  Qff>  Iwt  no  rwonvejance,  Ruimoad* 
and  next  a  judgm^f  creditor^  and  the  plain- 
ci(f,  ^  feopnd  n^ortgggeCi  61ed  a  bill  ag^ijoft 
the  firft  mortgagee,  the  nu)rtgagor,  and 
judgment  credijtor,  to  have  a  reconveyance 
(xo/m  the  firft  mortgagee,  (he  being  fatisfied,) 
which  he  acknowledged  by  anfwer;  the 
firft  mortgagee,  pending  the  fuit,  affigned 
thie  mortgage  to  the  judgment  creditor ; 
and  the  Lord  Chancellor  declared  this  to 
be  jnftifiable  in  both  :  and  decreed  thatj 
unlefs  the  plaintiff*,  the  fecond  mortgagee, 
would  redeem,  and  alfo  pay  off  the  debt 
by  judgment,  the  bill  (hould  be  difinifled. 

We  muft  here  remark,  with  a  view  to 
fome  obfervations  that  will  hereafter  occur 
in  this  chapter,  that,  in  the  two  laft  men*- 
tipned  cafes,  the  afTignments  of  the  leg^i 
eftate  were  not  made  with  a  view  to  alter 
the  priorities  amongft  the  claimants,  but,  to 
prefcrvc  them  as  they  originally  ftopd* 

But,  the  laft  propoHtion,  as  to  the  dif* 
charging  incumbrances,  muft  be  underftood 
with  this  rettriftion,  that  the  firft  mort- 
gagee be  not  guilty  of  any  fraud  or  arti- 
fice, by  concealing  his  mortgage,  or  other- 
wife,  to  induce  another  perfon  to  give  credit 

to,' 
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to,,  or  lend,  his  money  on,  fuchfubfequent 
fecurity  5  for,  if  he  be,  the    fubfequcnt  in- 
^  cunfibrancer  will  gain  a  priority  thereby. 

Thus  where,  on  a  treaty  of  marriage  be^- 
tween  jl.  and  B.  his  wife  j  C.  the  father  of 
.^,  and  Z>.  the  father  of  By  had  a  meeting 
together,   at  which  meeting  Af,  who  had  a 
mortgage  upon    Cs.  eftate,  was  accident- 
ally prefent;    C.  and  D.    difcourfcd  toge- 
ther on  the  fubjedt,   and  talked  of  making 
*afettlemcnt  upon   the  eftate  on  which  the 
•mortgage  to  M.  was   fecured  :  M.   never 
mentioned  to  the  father  of  By  that  he  had 
fuch  mortgage,  but  called  out  C.  and  re- 
minded him  thereof.     M.  then  agreed  with 
C,  that  he  would  take  his  perfonal  fecurity 
for  the  money,  and  they  returned  into  the 
room  together,    when    an  agreement  was 
entered  into  between  C.  andZ).  in  the  pre- 
fence  of  M.   to  fettle  the  eftate  in   ftrifl: 
fettlement.     Afterwards  the   marriage  took 
cfFeft,  and  M.  brought  an  ejedlment  to  re- 
cover   the    pofleflion     of     this   eftate    as 
mortgagee;  whereupon  A.  and  B.  his   wife 
brought  a  bill  againft  M.   and  C.  in  order 
to  have  a  perpetual  injun£tion:   Af.  adn^it- 
ted   all  the  fadls,  but  pretended  not  to  re- 
member any  thing  o(  the  agreement  to  ac- 
cept C's  perfonal  fecurity    for  the   money 
lent.     C  was  examined  as  a  witnefs  in  the 
caufe   for  both  parties,    and  fwore   to  the 
f4d:  of  that  agreement.:  and  the  Lord  Chan- 
cellor 
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eellor  was  of  opinion/  that  the  .plaintiflii 
were  well  entitled  to  a  perpetual  injunftion, 
and. ought  .to  be  relieved  under  the  bead  of 
fraud  \  for  that  Af,  having  voluntarily  con*- 
cealed  his  mortgage  at  the  time  of  the  trea- 
ty of  marriage,  was  not  intitled  to  have  any 
benefit,  from  it,  againft  the  plaintifF. 

i  The  equity  of  the  latter  incumbrancer 
will  be  ftill  much  grciater,  if  the  firfl.  incum- 
brancer be  concerned  in  tranfafting  the 
fubfequent  fecurity,  and  omit  to  inform  him 
of  the  prior  demand. 

So,  where  D.  N.    and  H.  having  lent  B.   ^  - 

.  °  Draper^/  aU 

8000/.  upon  a  mortgage  in  fee  of  the  manor  <v.  Borlacc 
of  F,  and  on  a  ftatute  in  i6occ/.  penalty  '^  ^^' 
as  a  further  fecurity  ;  and  //,  being  a  coun-         ^'^"*    ' 
fellor  and  afterwards  confulted  by  7,  as  to  a 
loan  of  2000/.  to  £•  on  a  mortgage  of  the 
manor  of  G,  encouraged    him   to  lend  his 
money,  drew  the  mortgage-deed,  and  in- 
ferted  therein  a  covenant  that  the  eftate  was 
free  from  incumbrances,  making  no   men- 
tion of  the  ftatute  which  was  taken,  becaufe 
3".  was  fuppofed  to  be  deficient.     The  qucf^ 
tion  was,  whether  H,  fhould  be  admitted 
to  take  advantage  of  the  ftatute  to  leflcn  7*s 
fecurity  upon  the  manor  of  G  ?    And  it  was 
held  he  fhould  not  j  for,   if  he,   who  only 
concealed  his  incumbrance,  ftiould  be  poft- 
poped^  much  niore  ought  //,   who  was  in- 

trqftccj 
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trufted  as  counfel  by  the  snortgageej^  pro^ 
moted  the  loan,  and  drew  the  conveyaocr 
with  covenants  that  the  efttte  was  free  from 
incumbrances* 

Moratta^/  And,  if  a  firft  mortgagee  be  a  witnels  to 

"^atrod^"*^'  ^  ^^copd  nriortgagc-deed,  and,  knowing  the 
I  Will,  Rep.  contents  thereof,  do  not  acquaint  fuch  fc- 
553-  cond  mortgagee  with  his  former  mortgagej, 

this  will  give  the  latter  a  preference* 

Ibid.  It  is  likewife  faid,  that  it  will  make  no 

difference,  although  it  be  not  in  proof  (hat 
the  witnefs  knew  the  contents  of  the  fccond 
mortgage ;  for,  fmce  it  docs  not  appear  but 
that  he  might  have  known  tfecm,  the  law 
will  prefume  that  every  witnefs,  who  can 
write  or  read,  is  acquainted  with  the  fub- 
ftance  of  a  deed  or  inftrument  which  he,: 
having  attefted,  undertakes  to  fupport  by 
his  evidence. 

Scd  anxr.  This,   though  rather  hard,  feems  to  me 

pcrfeftly  confonantto  the  principle  of  equity 
that  where,  of  two  perfons,  one  of  whom 
has  been  guilty  of  a  negleft,  and  the  other 
has  not,  there  mufl:  be  a^fufferer,  the  lofs 
fliall  light  on  him  from  whofe  omillion  the 
mifchief  arifes. 

HoBbs  V.  Thus,  where  JV's.  younger  brother,  hav- 

Norton,  •  •         /•  r  1  , 

I  Vera.  ij6.  ^^B  w  enmity  of  loo/.  fer  annum  charged 

on 
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oa  IsindJ  by  h\i  father's  wiK^  cor  trailed  wicli 
U.    for  iak  tbere<^f ;  H.  went  to  N,  and  in- 
f&rmedhim  of  kio  intended purchafe,  defiring 
to  know  of  him  if  his  younger  brother  had 
a  good  tide  to  it,  and  whether  his  father  was 
fekzaed   ia  fee  m  the  time  of  making  the 
iril]>  and  if  h  baKl  ever  been  revoked*    N. 
told  him  he  believed  his  brother  had  a  good 
title  and  that  he  had  paid  him  the  annuity 
fkft  ao  years  ;  bst,  at  the  fame  time  inform- 
ed hintj    that   he  heard  there  was  a  fettle- 
ment  made  of  his  father's  lands  before  the 
iftrill,  which  was  in  the  hands  of  7*,  but  that 
iic  had  nevef  feen  i^t,  and  therefore  could  not 
tell  what  were  its  contents ;  and  encouraged 
the  purchale^   telling  H,  he  had  not  only 
paid  bis  brother  the  annuity  to  that  tinney 
b^  had  alfo  paid  his  fifter»  three  thoofand 
pounds  under  the  fame  wilL     The.purchaft 
was  compleatedy  and  afterwards,  N.  got  the 
fetdement  into  his  hands  and  would  have 
avoided  the  anniiity,  the  lands  being  thereby 
intaikd..    H's  bill  w^  to  have  the  annuity 
decreed   dr  repayn^en;  of  his  purchafe-mo- 
,9ey  ;  and  though^  on  the  hearings  there  waa 
i|&  proof  that  N.  had  any  notice  of  the 
coafents  of  this  iettkment  at  the  time  he 
pcomoted  the  piircHafe,  yet^  the  Lord  Keep* 
er    decreed   the  payment  of  the  annuity 
QEi^erely  oti  the  eDOouragement  N.  gav©  jfif. 
%o  proceed  in.compleating  the  contra<fb;  for, 
that  it  wa$i  .a  .i^gligent  thing  inbin:^  not  to 

have 
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liavc  ttiadc  himfelf  acquainted  with  his 
titlcj  that  he  might  have  informed  thcf 
purchafor  of  it,  when  he  came  to  cnqi^iire  of 
him. 

Head  «t/.  Soi  where  Si  made  a  mortgage  of  lands 

^xvm^zSo     ^^  ^>   vfho,    placing   great    confidence  in 
I  Vez.  360.    him,   lent  the  money,  taking  his  word  that 

he  would  deliver  him  the  title-deeds,  the 
mortgage  being  executed  in  London  and  he 
pretending  the  title  deeds  were  in  the  country* 
Aftewards  S.  borrowed  acoo  /.  of  E.  on  a 
mortgage  of  the  fame  lands,  at  the  fame  time 
producing  and  delivering  to  him  all  his 
title-deeds,  which  were  perufed,  and  the  title 
approved  by  his  counfeL  Then  H.  exhibited 
a  bill  to  foreclofe  £,  and  to  compel  him  to 
difcover  the  title-deeds  relating  to  the  pre- 
mifes  and  to  have  them  delivered  up  to  him, 
infilling  ppon  them,  as  owner  of  the  land. 
£.  pleaded  the  mortgage  made  to  him,  and 
that  he  had  no  notice  of  the  prior  mort- 
gage to  H.  and  infifted,  that  the  court  ought 
not  to  aid  H.  and  take  the  title-deeds  from 
him,  without  ordering  him  to  be  paid  his 
mortgage  money  j  and  fo  it  was  decreed 
by  the  Chancellori  whofaid,  that  it  was  hard 
enough  upon  £,  that^He  had  lent  his  money 
upon  lands  fubjeft  to  a  prior  mortgage,  but 
he. having  no  notice  thereof,  his  Lordihip 
woul,d  not  add  thereto  by  taking  away  tho 
title-deeds,  unlefs  he  was  paid  his^  money  1 
2  cfpecially 
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elpecially,  in  a  cafe,  where  H.  had  been  in 
fome  mcafure  acccffary  in  drawing  in  E^ 
to  lend  it,  by  permitting  ^,  the  mortgagor, 
to  keep  the  title-deeds  in  his  pofleffion, 
the  delivery  of  which  H.  ought  to  have  in- 
filled upon  when  he  took  the  mortgage. 

But,  in  the  principal  cafe,  if  fuch  prior 
mortgagee  had  been  drawn  in  to  be  a  wit- 
nefs  with  a  view  to  cheat  him  of  his  fecu- 
rity,  and  there  were  no  fraud  or  ill  intention 
on  his  fide,  in  that  cafe,  I  fhguld  thinks 
his  priority  would  not  be  loft. 

And,  if  fuch  fubfequcnt  mortgagee  apply, 
to  a  prior  incumbrancer,  to  know  if  he  hath 
any  incumbrance  or  mortgage  on  the  cftatc 
upon  which  he  intends  to  take  a  fecurity, 
and  he  denies  that  he  hath  any,  he  will 
lofe  his  priority. 

* 

Byt^  in  this  cafe,  it  will  be  neceflary 
for  fuch  fubfequent  mortgagee,  or  his. 
agent,  to  inform  the  prior  incumbrancer 
that  he  is  about  to  lend  the  mortgagor  mo- 
ney,, or  otherwife  he  will  not  on  denial 
lofe  his  priority  i  for  he  is  not  bound- to 
anfwer  unlefs  he  knows  of  fuch  intention,. 
ai  the  queftion  may  be  put,  merely,  tq,  fatif- 
fy  an  impertinent  curipiity. 

Thus, 


Ibbottlbn  V. 
Rhodes, 
«Vcrn.  554. 


Thva,  where  R^  had  lent  inoney  to  S. 
upon  a  mortgage  of  his  cflate,  and  /,  being 
likewife  about  to  lend  S*  money,  directed, 
G.  to  inquire  of  R^  whether  he  had  any 
incumbrance  or  mortgage  on  that  eftate, 
who  denied  that  he  bad,^  and  on  a  lecoad 
applicfation  returned  the  fame  anfwer;  R. 
acknowledged  that  G.  met  him  in  a  pub- 
lic market,  and  inquired  of  him,  what 
money  S.  owed  him,  but  denied  that  (?. 
informed  him  /.  was  about  to  lend  «?.  nfio- 
ney  j  nor  did  G^  on  crofs  examination,  take 
upon  himfclf  to  fwear  he  did  j  the  Lord 
Keeper  direfled  an  iffue  to  try  whether  6. 
told  the  defendant  that  the  plaintiff  was 
about  to  lend  money  on  the  effatc  of  S, 
when  he  enquired  what  S*s  debt  was. 


zVez.  477.  And  if  there  befeveral  equitable  intereffs 
^Taibot^dsl*     affefting  the  fame  cftate,   they  will  attach 

upon  it  according  to  the  relpeftive  periods 
at  which  they  commenced;  for,  it  is  a 
maxim  in  Equity  as  well  as  in  law,,  that, 
^'  -^/  prior  eft  fefmpdre  p&fhr  eftjur^/* 

« 

Clarke  v.  ^^»  where  Job  Sfhiib  and  SdfMet  his  fon 

Abbot.  Barn-  itiortgaged  an  eftatc  by  feoffment  to  fVintiTf 
S^^E^'W*  ^^  Samuel  afterwards  died,  leaving  £&• 
Abr.  606.  zabetb  Smith  his  heir,  w&o  married  "H^hmtf 
41.  Supra.      Brommcbi    Tb^mas  to^k    M  afignment   ef 

the  mortgage  in  the  name  of  Anthony  Broih* 
wich  in  truft  for  bimjelf  Then  Thomas 
moxtjgaged  the  fame  premifes^  to  Elizabeth 

his 
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hls^^U    Afcerwards,  ^^^/r/ derifed  thcfe 
premifes  to  Antbonj  Abbot  his  grandfon  and 
hi«  heirs.    At  the  time  of  making  this  will 
he   had  two  daughters,    Jnne^  married  to 
RoUirt  Abbots  and  Elizabeth. ^Thomas  dicd^ 
his  wife  furviving  \  then  (he  died,  and  Eliza^ 
heth    the  daughter  married   PeUr  Newley. 
A  bill  was  then  broughr,  by  Petir  and  Etiz- 
ubith  his  wife>  againit  Robert  Abbot  and  Anne 
hk  wife,  Anthony  Abbots  and  Robert  the  ion 
of  JR^bert^  pi'^ying  to  be  let  into  a  redemp-^ 
tioQ*  of  a  moiety  %  infiftingi  that  ^omas  had 
only  a  redeemable  intereft  and  no  power  to 
difpoie  of  the    inheritance  i  and  the  court 
Screed  a  redemption  as  to  a  moitty.    This 
decree   was    never  carried  into  execution, 
and  Anthony  Abbot  was  permitted  to  continue 
in   pofieflion    until    hi$    death.     In    1720* 
Anth^  nMrtgaged  the  premifes  to  Taylor^ 
and,  in  i7^4t  %ain  to  Nicholas y  and  after- 
wards   made  feveral   other  mortgages    to 
Nicholas y  and  then  died,  lei^ring  Anthony  his 
heir  at  law.     Then  Peter  Newiey  and  Eliza- 
beth his  wife,  and  Anne  who  wao  the  widovr 
of  Robert  Abbots  for  divers  confiderationf, 
conveyed  the  premifes  to  Robert  the  fon  of 
Rupert  and  his  heirs,  who  afterwards  took  an 
aflignmcnt;  of  Taylors   mortgage/    In  this 
ianie  year  Nicholas  aflfigned  his  mortgages 
to   Clarke.     Then  Elizabeth    the    fitter  of 
fbomas  died,  having  firfl  made  her  v/ill  and 
Peter  Newley  executor    thereof,   who  silfo 

N  died 
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died  leaving  Thomas  Newley  executor  of  hts 
will.     Then  Thomas  Newley  affigned  all  hi$ 
intereft  in  the  nnortgage  to  Clarke y  who  now 
brought  his  bill  againft  Robert  Ahhoty  Anthony 
Abbot ^  and  Elizabeth  Abbot y  praying  that  an 
account  might  be  taken  of  what  money  was 
due  to  Robert  y  on  the  affignmcnt  of  the  mort- 
gage which  was   madt   to  him   by  Taylor^ 
and  that  the  plaintiff  might  redeem  him ; 
and  that  Anthony  and  Elizabeth  might  come 
to  an  account  as  to  the  mortgages   which 
were   afligned  to  him,   and  be  decreed  to 
pay  thofc  fumsto  the  plaintiff,  together  with 
the  money  which  \it  fhould  pay  to  Roberty 
and,    in  default,    that   Anthony  might    be 
foreclofed.     And  the  Lord  Chancellor  was 
•of  opinion,  that  the  plaintiff",  was  intitled  to 
relief,  as  far  as  he  could  take  that  relief, 
within  the  compafs  of  the  former  decree  5 
that,  if  the  plaintiff  had  got  the  legal  eftate 
either  himfelf,  or  in  a  triiftfee  for  him,  fb 
that  he  could  have  brought  an  ejeftment 
and  put  the  defendants  to  have  been  plain- 
tiffs here,    it  might  have  deferved  confidera- 
tion,  whether  thefe  defendants  would  have 
been  intitled  to  have  redeemed  the  prcfcnt 
plaintiffs;   but,  as  the  plaintiff  had  not  the 
legal   eftate  and  was  forced  to   come  into 
equity,  -he  muft  fubmit  to  be  redeemed  by 
Anthony  Abboty  and  could  put  no  other  terms 
upon  his  redeeming  him,  than  fuch  as  fell 
within  the    compafs  of  the  former  decree. 

Hi« 
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His  Lordlhip  faid  that  *'  ^i  prior  eft  tempore 
piftUr  eft  jure**  was  a  rule  that  held  in  equi- 
table as  well  as  in  legal  rights.  That^  in 
this  cafe^  Robert  had  the  firfk  equitable 
right,  and  therefore  his  mortgage  muft  be 
paid  off  in  preference  to  that  of  the  plaintiff.  • 

It  was  true  the  plaintiff  had  taken  in  the 
mortgage  made  to  Elizahtb,  the  fifter  of 
^omas,  which  Was  prior  to  Taylor^s  mort- 
gage under-  which  the  plaintiff  claimed, 
but  he  had  no  legal  eftate,  for  want  of  tak-' 
ing  in  an  affignment  from  Antbonyy  or,  at 
Icaft  for  want  of  having  him  before  the  court 
in  order  to  have  a  conveyance ;  and  there- 
fore Robert^  who  had  the  affignment  of  the 
mortgage  which  was  made  to  Taylor^  previ- 
ous to  any  aflignnient  of  the  mortgage  which 
Clarke  took,  muft  be  preferred  to  him  :  and 
his  Lord  (hip  faid,  that  it  was  never  deter- 
mined tlrat  a  puijne  mortgagee  could  proteft 
himfelf  againft  a  prior  mortgagee,  by  pur- 
chafing  a  niortgagc  previous  to  his  where  ^ 
there  was  no  legal  eftate  in  that  mortgagee 
from  whom  he  took  his  fecond  affignment  i 
clpecially,  without  bringing  the  truftec  of 
that  mortgage  before  the  coUrt. 

But  this  general  rule  admits  of  an  exception   vviUcer^vf ' 
where  'any  one  of  the  parties  hath  more   Bodington. 
equity  to  call  for  the  legal  eftate  than  the  ?  Y"^*  ^^*' 
others  i  for,  he  that  hath  more  equity  fhall 
be  preferred, 

N  2  So,.  ■ 
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So,  in  the  cafe  of  Wyndbam  agsiJAft:  ^t^s 

RicLrdibn'^'  ^^  ^^>  ^^^^^  ^^^  defendant  acknowkiSgnl 
et  ai.  xVt  mcmey  was  not  paid  by  Jiifn  for  a  ftotvte 

213/    ^'       purchafed  in  to    cover  his  mortgage^  but 
Intra- 185.     offered  %o  pay  it  on  the  allagaing  the  extent^ 

it  was  argued,  that  fuifiu  mort;gage^  wtrejia 
fuch  cafe,  prote£)(e4  s^gainit  a  iovmef  4npit* 
gage  on  this  reafon  only ;  becaufi^  they  were 
intitled  in  equity,  by  actually  laying  ont 
th^ir  monqr  on  their  mortgage,  and  were 
intitled  in  law,  by  pwrchafing  in  the  former 
nicurpbrance :  and  fo,  having  a  ti^e  both  m 
law  and  equity,  he  that  had  only  a  tkk  in 
equity  ihould  not  prevail  againft  ^th. 
But  the  defendant  had  no  title  in  kw,  for^ 
though. the  ila;ute  was  extended^  yet^  it 
was  not  affigned  to  him,  he  not  having 
paid  for  it,  and  the  plaintiffs  offered  to  dit 
charge  him  of  that.  But  the  Lord  Chan- 
cellor was  ftrongly.  againft  them  on  this 
point. 

It  is  a  rule  in  equity,  thati  where  ft  vera! 
perfons  have  equal  equity,  he  anwngft  them 
that  hath  poffeffion  of  the  legal  efiatemzf 
make  all  advantages  of  it  thtt  the  law  ad-^ 
mits  of,  and  thereby  protefl:  his  title,  al- 
though it  be  fubfcqucnt  in  podntof  time; 
and  his  adverfaries  fh  all  have  no  hc;lp  in  equity ^ 
for,  it  will  not  difarm  a  purchafifr,  bm» 
•  where .  the  equity  is  equals  will  Mav«  th^ 
law  to  prevail. 

Therefore 
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•Jfh^feforc,  if  there  be  ftveral  mortgagees,  Booveyv. 

the  laft  mortgage^  having  lent  his  money  ^^^^^^'^^^^^ 

%ipon  a  valuable  confideration  and  without  201. 

fioiUe^  may,  by  purchafing  in  the    prcce-  q^"^***^  ^• 

dent   incumbrance  witfcA  carries  with  it  the  iCh.Ca.  35. 

Ugat  ijtite^  protcd  himfelf  againft  any  mort-   '.g^™*  *^^' 

gagee  fubfbquent  to  the  firft  and  prior  to   2Vez.  573. 

the  laft  \  for  then  he  will  have  both  law  and 

Inquiry  upon  his  fide. 

This  privilege  of  proteftion,  by  purchaf-  ^  Vcz.  574. 

lAg'  in  prior  incumbrances,    originates   in 

the  particular  conftitution  of  thelegaljurif- 

didion  of  this  country.    It  could  not  happen 

but  where   the  adminiftration  of  law   and 

equity  was  divided  among  different  courts^ 

and  created  different  kinds  of  rights  in  eflates ; 

sind  is  grounded  upon  that  force  which  courts 

of  the  latter  defcription,  neceflarily  and  right* 

ly,  give  to  the  common  law  and  to  legal 

titles.    For,   although  they   break  in  upon 

the  common  law  where  neceffity  artdcon- 

fcicncc  require  it,   ftill,  they  allow  fuperior 

force  and  ftrcngth  to  a  legal  title  to  cftatcs 

when  not  urged  to  do  othcrwife  by  thofc 

motives  j  and,  confequently,  where  there  is 

a  legal  title  and  equity  on  one  lidtf,  and 

equity  only  upon  the  other,  they  will  never 

fufFer  the  fide,  in  which,  both  thefe  rights 

concur,  to  be  hurt  by  that,  in  which,  one 

of  them  only  is  to  be  found. 

V  N  J  Thus 
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Higgon  V.  Thus,  where  S^  having  granted  a  rent« 
^,  '  ^  charge  for  2000/.  to  H,  mortgaged  the 
1  Ch.  Ca.       prcmifcs  for  1 200  /.  to  C,  and,  afterwards, 

CkurcMl'v.  ^^"^^^  ^^^^  ^^d  ^'^  intereft,  he  being  dead. 
Grove.  Ibid,  bought  in  a  judgment  precedent  to  the 
ic  jn/ra,        grant  of  the  rent-charge  j    if.  exhibited  his 

bill  to  difcover  what  eftates  C.  claimed,  and 
charged  that  C.   had   notice   of  H's  rent- 
charge  before  he  took  the  mortgage.     The 
defendants  pleaded  the  mortgage  to  C  and 
that,  afterwards,  hearing  of  precedent  in- 
cumbrances, they    bought  in  a  leg^l  title 
prior  to  the  plain tifTs ;  and  offered  to  affign 
all  to  the   plaintiff,  if  he  would  pay  what 
was  due  on  tlic  mortgage  and  on  their  ntW 
acquired  title ;  but,  if  he  would  not,  they 
infifted  that  they  ought  not  to  be  obliged 
to  difcover  what  that  eftate  was  they  had 
bought  in;  and  that  their  tide  ought  not 
to  be  drawn  under  examiaaiion  in  equity; 
and,  by  way  of  anfwer,    they  denied  that, 
to  their  knowledge   and  belief,  C  had  any 
notice  of  the  rent-charge  when  he  lent  the 
1200/9  which  plea,  on  debate,  was  allowed 
to  be  good. 

And  this  point  was  fully  fettled  in  the 
following  cafe  by  a  folemn  determination 
by  Lord  Hale,  who  gave  it  the  name  of 
the  '*  (reditors  Taiula  in  naufragio.'\ 

Thui^ 
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Thus,  \E,  being  fcizcd  of  the  manor  of  ^.  Marfhv.Lrc. 
and  of  the  manor  of  M,  mortgaged  part  ^   c.'i^ch' 
of  the  manor   of  fT.  to  B,  in.  1649,    ^^^  ^**  '^^* 
1000 /•    and,    in     i655>    acknowledged   a 
ftatute  to  B.  of  8oo/,  for  the  payment  of 
400 L    afterwards,  in   i66a,  E.  mortgaged 

both  thefe  manors  to  D.  for  7000/,  and 
then.  In  1665,  mortgaged  ihc  manor  of  ff^. 
to  L.  for  203o/,  L.  having  nv  notice  of  the 
the  former  mortgage^*  Z,  coming  to  have, 
notice  of  the  mortgage  to  D,  purchafed 
in  the  two  incumbrances  to  B.  and  then 
f(^.  executor  of  D.  fued  L.  who  pleaded 
the  whole  matter :  and  the  court  held,  that 
L.  might  make  ufe  of  thefe  incumbrances 
te  proted  his  own  mortgage,  he  having 
both  law  and  equity  for  him.  Firft,  he  had 
law,  (or  that  he  had  a  precedent  mortgage  in  i 
'  1649,  and  alfo  the  ftatute  in  1655,  ^^^y 
while  thefe  remained  in  force,  M.  could  not 
c^me  in.  Secondly, "  he  had  equity,  for, 
thotigh  he  had  a  fubfequent  mortgage,  yet, 
it  being  without  notice,  he  ought  to  be  re- 
lieved in  Chancery, 

But,  if  the  prior  incumbrance  attach  upon 
part  of  the  eftates  comprifed  in  the  latter 
mortgage  only,  it  will  not  protect  more 
than  what  is  comprifed  in  the  firft  fecurity. 

And  therefore,  if  a  man,  being  feifed  of  Per  Lord 
fixty  acres,    mortgage  twenty   to  A.    and  2  Vent.  33V. 

N  4  then         -'^ 
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then  the  whole  to  B.  and  th€a  the  wfiole 
to  C.  and  afterwards  C  purchafe  in  the  firft 
mortgage^  tiMt  ihaU  not  prote&  more  than 
the  twenty  acres;  but^  it  (hall  ptoteA 
thofe  twenty  acres,  fo  as  B.  IhaU  never 
recover  them,  until  he  pay  C  all  the  monty 
due  Upon  the  firft  and  laft  niortgage. 

tuprsi^iit!       And  fo  it  was  determined  in  the  cafe  of 

Marfi  and  Le^. 

But,  if  the  prior  incumbrance,  bought 
in,  attaches  upon  other  eftatcs,  as  well  aj 
upon  thofe  affefted  by  the  fubfcqucnt  mort- 
gage, the  fubfequent  mortgagee  (hall  hold 
ail  the  eftates  comprized  in  the  incunw 
branee  bought  in,  unti]  he  be  fatisfied  at 
well  for  his  own  debt  as  for  what  he  paid  in 
the  purchafe  of  the  firft  rtwrtggge.  For,  when 
he  hath  purchaftd  th#  precedent  ihcum* 
brance,  which  comprehendeth  nnorc  than  i| 

<rontained  in  his  mortgage  and  h  forfeited  at 
Uw,  it  is  but  reafonable  that  the  ej(^ate, 
which  by  no  method  can  be  evi£fced  at  law, 
ihould  not  be  taken  away  by  the  mefne 
incvmbrancers  in  a  court  of  equity ;  unlefs 
fuch  perfons  do  equity^  and  pay  the  whole 
money  due  on  both  fecurities* 

lovc^v^  And  therefore,  where  D,  in  1651,  madd 

Shipwick-       B.  a  fecurity  out  of  the  manor  and  reftory 
icha.  Ca-   .^f  ^^  ^j^  afterwards,  in  1658,  made  .J. 

Supra.  i8z.  d 
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M,   fccurity  for  money  out  of  the  rectory,   i  E.  Ca. 

onlyi   (S.  having  no  notice  then  of  B'%  fcou-  ^^^'  5*^'  *• 

rity,  which  was  for  money  alfo :)  —  and  S^ 

hearing  ftfterwaixls    of  -fl's  fecurity,  bought 

in  a  mortgage,  made  to  Dp  fecured  upon 

both   the  manor   and  re£lory,  which  was 

precedent  to  5*s  mortgage  $   the  principal 

qucftion^  in  the  cafe^  wa$)  whether,  as  the 

defendant's  fccurity  was  only  out   of  the 

rcftory,    and   the    fecurity   he   bought  in 

was  of  both  the  manor  and  re&ory,  he  fhould 

make  ufe  of  D's  fecurity  as  to  the   manor. 

After  !>*&  debt  was  faci^fied  by  the  profits 

of  the  manor  and  rcftory ;  or,  whether  5. 

fliouid  not  then  be  admitted  to  enjoy  the 

manor,   his  fecurity  being  as  vvell  of  the 

manor  as  of  the  rcftory,  and  5,  bold  only  the 

rcftory  till  he  was  fatisfied  ?  And  it  was  re- 

iblved   and   ruled   by  Fin^b,   Lord  Keeper^ 

againft  the  opinions  of  fFiJd  and  Twifden, 

Juftices»  that «?.  Ihould  hold  both  the  manor 

and  rectory  againfl:  B^  until  all  due  on  both 

the  fecurities  was  paid  him. 

So,  where  i?,  feized  in  fee,  acknowlcdg-  Wyndham  H 
scd  a  ftatute  of  looo/,  to   /.  5.   in  1663,  f^^^'j^j^i^. 
and,  on  the  20th  o(  June^,  1665,  mortgaged  ardfoa  et  al. 
the  manor  of  A,  to  the  plaintiff's,  fV.  and   *  ^***  ^*' 
K9    for    2000 /•  and,    two  days  afte wards.   Supra.  180, 
mortgaged  part  of  the  fame  to  the  defcnd- 
jint  B.  and  then  died,  leaving  the  defendant 
H,  hi:5    heir  ^  B^  the   ftcond  mortgagee, 

agreed 
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m 

agreed  with  My  another  defendant  executor 
of  /.  Sy  to  put  the  ftatute  in  execution  at  his 
cofts,  and  to  pay  M.  the  debt,  due  on  the 
ftatute,  after  fuch  time  as  the  ftatute  Ihould 
be  extended  and  an  aflignment  made  thereof 
by  M.  to  5.     The  ftatute  was  extended  in 
Auguft  1672,     The  plaintiff's  bill  was  that, 
on  paying  the  debt  on  the  ftatute,  it  might 
be  fct  afide  and  afligned  to  them,  and,  for 
a  decree  againft  H.  to  pay  or  be  foreclofed  of 
redemption.  One  qucftion  was,  whether  the 
plaintiffs  (hould  be  admitted  to  fet  afide  the 
extent,  on  payment  of  what  was  due  on  the 
ftatute  without  paying  off  the  2000  /.  due 
on   the  fecond  mortgage  to  5.    until  the 
ftatute  was  fatisfied,  not  according  to  the 
juftice  of  the  debt  in  equity,  but,  according 
to  the  extended    value.     It  was   objefted, 
that  the  defendant  B.  had  not,  in  his  mort- 
gage made    after  the  plaintiff's  mortgage, 
all  the  lands  mortgaged  before  to  the  plain- 
tiffs, but  only  part  thereof,    and   that  the 
ftatute  covered  the  whole;    and  that,  al- 
though   the   defendant  B.  might,    by  the 
purchafe  of  the  ftatute,  defend  himfelf  againft 
the  plaintiff,   as  to  what  was  in  his  mort- 
gage, yet,  he  could  not,    as  to  fuch  lands 
as  were  not  therein.     But  the  Chancellor 
was  ftrongly  againft  the   plaintiffs   on  this 
point,  and  a  queftion  of  faft  arifing,   the 
cafe  went  off  upon  propofitions. 

And 
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-  And  If  a  puifne  incumbrancer  orpurchafbf 

^et  in  a  fatisficd  judgment,  or  a  prior  ftatute,  Edmns. 

^rjwdgmcnt,  or  recognizance,  although  it  be  P<^- 

paid  off,    yetji   if  he  can  make  ufe  of  it^  at  ^  ch.  Ca!/ 

lawy  equity    will  not  interfere   to  hinder  208, 

,  .  Hird,  3<tt. 

Hardrefi  lyz-Camt. 


So,  where  the   plaintiff  was  a  jointrcfs,  Sadler -sk. 

fa. 


and  the  defendant  a  mortgagee  fubfcquent^  zVem, 


who  had  got  an  afllgnment  of  a  ftatute 
that  was  precedent  to  the  jointure,  but  was 
fatisfiedj  and  extended  it  on  the  lands  mort- 
gaged;  the  bill  was  to  fet  afide  the  ex* 
tent :  but,  the  Matter  of  the  Rolls  decreed, 
that  it  fhould  not  be  fet  afide,  but  upon 
payment  of  principal^  intereft  and  coib, 

A   prior  incumbrance,  fatisficd  at    law, 
will  proteft  a  fubfcquent  incumbrancer,  in 
equity,   although  no  confider ation  were  paid  ChurcM  «f. 
for  it,  or,  if  the  confideration  were  by  way  ^£jr^ 

•I  v«n«  vrSU  3^" 

of  exchange;  becaufe,  the  having  the  deed,   Sc.  Infra, 
or  an  acquittance,  is  fufBcient  for  that  pur-   \^^'  ^*- 

r  ■  ^ .        Abr.  323.  j- 

pefe. 

Thus,  where  the  plaintiff  lent  /.  S.  600/.  Lord  CMcf 
01^  mortgage,   and  afterwards,   difcovering  J'^^ce  flaflit. 

that  the  eftate  wsjs  pre-mortgaged  to^the  MWLa^d. 
defendant,  got  in  sin  old  fatisficd  leto,  and   ^  ^^^'  ^^ 
then  brought,  his  bill  to  compel  the  defend-    Abr,323-3. 
ant   to- redeem. .  or  be  forcclofcdi  it  was 
0l)j$^d,  that  the  plaintiff,   in  this  cafe,  (as 

between 
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between  him  Md  the  defwdut,  whd  %ai  t 
purchafor)  oaghc  to  have  proved  the  adiid 
knding  and  payment  of  the  confideration 
money  for  fuch  precedent  incumbrance  i 
and  that  the  producing  the  deed>  or  an  ac- 
quittance, was  not  fufEcient :  but,  the  court 
held  that  this  was  not  neceifary. 

s  Vem»  159.  The  law  is  the  fame,  although  the  incum- 

Sld^ojkv.  brance,  fet  up  as  a  proteftion,   be  obtained 

Bunbury  oy  fraudulent  means  ;  as,  where  one,  being 

298.  Fag's  a  purchafor,   came  into  a  man's  ftudy,   and 

Tvcmft^*     ^^^^^  *^^^  ^^^^  ^^  ^  ftatute  that    would 
53.  have  fallen  on   his  eftate  and  put  it  in  his 

pocket ;  in  that  cafe,  he  having  obtained 
an  advantage  at  law,  the  court  would  not 
take  it  from  him,  though  procured  fo  un- 
fairly and  by  fo  ill  a  pradtice. 

But,  where  the  prior  incumbrance  taken 
in  is  deficient  in  thofe  requiiltes  which  are 
heceffary  to  give  it  legal  efRcacy,  no  pro- 
teAion  can  be  derived  from  it.  As  if  a  re- 
cognisance, bought  in,  hath  not  been  in- 
rolled  in  proper  time. 

And  though  the  court  may,  on  applica- 
tion, interpofe,  and,  by  their  fpecial  order, 
,  fupply  the  defeft  as  to  perfons  who  come 
Juk/equini  to  fuch  interposition  s  yet,  it  will 
not  over*reaeh  an  intermediateincumbfaneen 

Upon 


C   189   I 

XTpon  this  principle^  where  a  recogni-  Fother^ll  or. 
'ZaHOe  was  inrolled  by  fpecial  order  of  the  Kendrick, 

ooun^  tffcer  the  time  for  inroUmenc  had  *    ^' 

cbpfcd,  and  it  fo  happened  that  the  plain- 
ciff^  between  the  date  and  the  inroUment 
of  the  recognizance,  lent  mqney  to  the 
conuzor  and  took  a  judgment  for  hisiecu- 
rity  which  was  over-reached  by  the  rccogni- 
Mtfice,  that  being  made  good  by  the  fubfe- 
quem  inroUment  $  the  court,  (the  eftate 
bemg  in  mortgage"  before^  and  the  conuzor 
hamgonly  an  equity  of  redeii^ption  in  him> 
ib  that,  neither  the  recognizance  or  morti* 
gage  could  affeft  it  without  the  a/Tiftaoce 
of  the  court  5)  inclined  to  give  the  prefe- 
rence to  the  judgment  creditor. 

So>  if  a  judgment  be  not  docketed  widi« 
in  die  time  limited  by  the  ftatute  4th  and 
5th  pytUiam  and  Mary^x^  ao«  it  will  not  pn>« 
tsSc  a  puifwt  incumbrancer,  although  the 
dffte  incximbnuicer  hach  aftual  notice  of 
it  at  the  dme  of  making  the  mortgage. 

Thua,  where  judgment  was  figned  in  Jum  FoHhall  tv 
17^5,  and  atnortgage  made  to  the  jdaintifF,   ^^^^^ 
who  had  notice  of  the  jtidgnient  in    1718,  j^.  p.'c.  6. 
but    the  judgment  was    not  dpdceted,  as  ^'^-  *•  £• 
appeared  by  an  entry  on  the  margin  of  the  jq2.  g. ' 
docket,  until  January   1730:  the    MaAer 
of  the  Rolls  held,  that  the  docket  was  not 
good,  being  made  after  the  time  limited 
a  by 
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by  the  ftatute,  and  that  the  mortgage  had 
got  the  preference  of  the  judgment  hy  de- 
feat of  the  docket ;  aird^  as  to  the  notice^ 
it  was  not  material^  the  ftatute  being  ex- 
,  prefs,  that  judgments,  not  docketed^  fliould 
lofe  their  preference  as  to  furchafors  and 

morfgagees. 

« 

But>  th>s  exception>  as  to  judgments  not 
docketed,  is  confined  to  cafes  where  they 
are  fet  up  againftpurchafors  or  mortgagees^ 
or  heirs>  or  executors,  or  admintftrators  in  the 
adminiflration,  of  the  efFedts  of  .thofe  of 
•whom  they  are  reprefentatives* 

HdamTm  et        And  fo  it  was  held  in  the  cafe  ofHohinfen 
«r.  V.  Har-      ^^  ^^^  y^  Harrinztorty   which  came  before  the 

nngton  et  aL  .        ^     .  i      Kir  a     » 

Kil.  Term,     court  upon  exceptions  to  the  Mafter  s  report. 

^778-  The  cafe  appeared  to  be  this  j   in   1739  the 

defendant  gave  a  bond  for  400/.  to  Sarah 
Greeny  and,  in  Trinity  Term  1 7  44,  the  obligee 
brought  an  aftion  againft  the  defendant  upon 
this  bond,  who  pleaded  the  general  ifiue;.  and 
the  iffue  roll,  upon  which  the  fame  was  en- 
tered,'^ was  regularly  carried  in  of  the  term 
in  which'the  iiTue  was  joined :  but  the  caufe 
was  never  tried,  the  parties  being  under  an 
agreement  to  com  prom  ife  the  fame;  how- 
ever the  plaintiff  entered  continuance  upon 
die  roll  regularly,  by  non  fnijit  hreve^  till 
Micbelmas  Term  17453  when  the  defendant 
withdrew  his  plea  and  confefTed  judgment. 

The 
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The  Clerk  of  the  judgments  then  entered 
up  final  judgment  upon  the  iffue  roll,  but 
never  took  any  docket  of  the  fame  to  the 
clerk  of  the  effoigns,  which,  according  to 
the  ftatutc  4  and  5  ff^.  and  M.  7,  he  ought 
to  have  done j  when,  therefore,  the  judg- 
ment creditor  came  before  the  Mailer,  / 
though  the  judgment  appeared  to  be  figned 
'a9th  May  1745,  he  poftponed  it  to  other 
judgments  of  1748;  becaufe  Mrs.  Gr^«i*x 
judgment  was  not  docketed  with  the  clerk 
of  the  eflbigns. 

When  the  exception  to  the  Mafter*s  re- 
port came  on  before  the  court, '  it  was  con- 
tended, on  behalf  of  Mr.  Strafford  as  the 
rcprefentative  of  Mrs.  Green,  that  the  Maf- 
ter  ought  to  have  placed  her  judgment  in 
priority  accoiding  to  the  figning,  and  that 
the  ftatute  of  the  4th  and  5th  W.  and  M. 
made  no  alteration  whatever  in  priority, 
as  between  judgment  creditor  and  jiidgment ' 
creditor ;  for,  the  aft  only  faid  *'  that  no 
'  judgment,  not  docketed  and  entered  up 
'  in  the  books  purfuant  to  the  ftatute,  Ihould 
^  afFeft  any  lands  as  to  purchafors  or  mort- 
'  gagees,  or  have  any  preference  againft 
'  heirs,  executors  or  adminiftrators  in  their 
'  adminiftration  of  their anceftors,  teftator, 
'  or  inteftates  eftates/'  This,  therefore,  was 
not  a  cafe  within  that  aft ;  for,  the  great 
objeft  of  the  ftatute  of  ^,  and  M,  as  appeared 

moft 
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moft  clearly  by  the  preamble,  was  to 
enable  purchafors  and  ipnorigagees  to  find 
out  fuch  judgments,  as  affe£ted  the  lands 
they  were  about  to  purchaie  or  advance 
money  upon,  and  likewUe  to  give  to  heirs, 
executors^  and  .adtninlAratorsi  an  opportu* 
nity  of  enquiring  what  judgments  were 
entered  up  againit  dieir  anceftors^  tefbuosty 
or  inteftates,  fo  that  they  might  apply  their 
eftate^  and  efTedts  in  a  due  courfe  ei  admi* 
niflration;  tfaat^  at  common  law,  judgments 
did  not  afFedt  lands  and  tenements;  bo^ 
by  the  ftatute  oi  IVeftminJier  the  ad,  the 
writ  of  Elfgit  was  given,  whereby  a  phin- 
tifF  might  extend  a  moiety  of  the  lands  and 
tenements,  of  which  the  defendant  was  fei^ 
at  the  time  of  the  judgment  recevereJ;  that 
however,  as  all  judgments  at  common  law 
were,  by  a  fiftion,  fuppofed  to  be  judgments 
of  the  firft  day  of  the  term,  there  was  no 
difkinfbion  relpefting  that  matter  until  the 
time  of  Cba.  ad,  when,  it  was  enadtcd  by 
the  Aatute  of  frauds  and  perjuries,  **  that 
"  any  judge  or  officer  of  any  of  his  Ma- 
**  jcfty's  courts  at  fFeJiminfier  that  fliould 
fign  any  judgment,  fhould,  at  thefigning 
the  fame,  without  fee  for  doing  the  fame, 
fet  down  the  day  of  the  month  and  year  of 
his  fo  doing  upon  the  paper  book,  docket, 
or  record  which  he  fliould  fign,  which  day 
**  of  the  month  and  year  fliould  be  alfo  enter- 
ed upon  the  margin  of  the  roll  of  the  record, 
wherethefaidjudgmentfliould  be  entered/' 

And 
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Afldr  it  was.  farthel-  epa^cd; .  thgt  Afh  Jiacjg- 
hicotSi  as  againft  pyrchafors,  bimajidfi  for  a 
yaluabl<:  confideratiorxi  of  lands^  t^cmenc» 
and  hcfcditaments,  to  be  charged  thereby,^ 
ihouldi  in  confidcration  of  law^  be  judg- 
ments 43  uly  from  fuch  time  as  they  ihould 
be  fo  figncd  >  and  Ihould  not  relate  to  the 
firftday  of-the  term  whereof  they  were  en-, 
teredji  -or  the  day  of  the  returti  of  tjie  prigi-. 
rial,  or  filing  the  biil,  aiiy  law^  ufagc^  &Ci 
to  the  contrary  notwithftanding. 

But,  tnOUgh  this  a6t  of  parliament' fet- 
tled all  difficulties  Telpefting  the  fiftion.of 
liw,  whereby  jiidgmexits  werfc  fuppofeci  to 
Be  all  of  the  firft  day  of  the/terni  ;  by 
compelling  the  party,  to  fef  dowrt.  the  par- 
ticular period  when  the  judgment  was 
figned,  and  declaring  that,  as  againft 
liJurchaforS  bona  fide  for  a  valuable  .confide-' 
ration,  th'c.lands,  teriem.ents,  and  heredita- 
ments to  be  charged  thereby,  (hould  be  charg- 
ed only  fronri  fuch  time  as  the  judgment 
was  figned  5  yet,  in  as  rnych  as  it  did  not 
compel  the  pl.iintitf  to  cariy  in  ihe  judg^ 
iiient  roll,  purchafors,  and  others,  ivere  rcn- 
dercd  almofl  incapable  of  difcovering  wba*- 
,  Judgments  were  recovered.  And  therefore  the 
atutcof4  6?5/^///.  i3Ma.  ^.ao.  to  remedy 
that  inconvenience,  dircdled  that  all  judg- 
ments    ^ouid    be  docketed^  and.  entered 

lyitH  the  particular  officers  of  fuch  court; 

O  aQd 


^mitliat,iinlcffc  they  were  fo  docketed,:  tliey- 
fhd^ld'not'afFc(9:  any  lands,  or  tenements  ai- 
t6  pUfcMfors,  or  mortgagees ;  or  have  any 
preference  againft  heirs,  executors  or  admi-^ 
nJftrators,  in  their  adnniniftration  of  their 
Ahdeftors,  teftators  or  inteftates  eftates.  But, 
this  di3  not  take  away  the  right  which  ajodg- 
meht*  creditor  had  by  the  ftatute  of  ff^efi-- 
mnjl'er  to'  extend  the  lands  of  his  debtor, 
it  dnfy  laid  him  under  particular  reftric-* 
tions  in  particular  cafes,  which  Mr.  Strafford 
did  not  come  within  the  meaning  of. 

« 

■'It  .was  further  cohcehded  and  admitted^, 
that,  if  Mr.  Strafford  had  fued  out  an  elegit j 
and  brought  an  ejeftment  to  r,ecover  a 
moiety  of  the  land  of  his  debtor,  he  might 
Eave  laid  his  demife  on  the  day  on  which  the 
judgment  was.  recovered  i  which  plainly 
proved  that  the  lands  were  afFefted  from  the 
time  of  the  judgment  recovered,  and  not 
from  the  time  of  the  docketing.  For,  if 
tnerehad  been  two  judgment  creditors  of  the 
fame*  day,  one  docketed  and  the  other  not 

*       »      •        *  • 

docketed,'  and  the  undocketcd  creditor 
had  got  poucfnon,  by  virtue  of  an  elegit^ 
fne  docketedjud'gment  creditor  could  not 
<5uft,  or  ejeft  him  from  the  poflcfllon,  till  hi^ 
debt  5"ad  been  fully  fatisfied  out  of  the  rents 
^nd' profits  J  which  was  agreed  to  by  the 
COntt',   and  Mr.  Strafford  ordered  to  ftand 


.> 


idfjHarity,  according  id  t!ie  flgfiingdf  his 
judgment,  arid  his  excepti6n  allowed.  ^     ^  . 

A  pki^e  mbrtgisfgec  carincJt  b^  deprived 
or  the  benefit  of  a  prior  jodgment,  bought 
iii,  by  a  r^eatfc  farreptitioufly  procured^  by 
dife'irifcrnriediate  incumbrancer. 

Tim^i  Wh(f  re  i  ;«r^7J/tf  mortgagee;  having  Earl  t£ 

hotitc    mt    a    puffne  incumbrancer    had  ^GrS^^^^ 

bought  up  a  ftatute  precedent  to  his  mort-  i  Vern.  49. 
gage,  the  con u fee  of  which  was  deadj  tpek 

mt/lehers   0/ admiHiflrafion  de  bonis  fion  to 

♦ »  -•  -     -  .  ■  . 

ti)e  ^dniifee  of  the  fir  ft  ftatute,  in  order  to 
releafe  it^  and  'procured  the  officer  of  the 
petty*  bag  to'  vacate  the,  fame  j  the  court 
would  not.  iufFer  hirn  to  profit  thereby  j 
biir,  decrfecdi  that  the  fuifne  mortgagee' 
fiiauld  be  rfftoredj  and  put  in  the  fame 
plight,  as  if  the  ftatute  fead  been  ftill  in 
foijcci  and  ftiould  go  to  an  account  lipon  it^ 
ind,  If  it  Were  already /atisfied,  or  the  fnefni 
mortgagee  wcfuld  pay  what  r^maiiied  due 
thefeiipoh,  tlien  he  fhould  be  let  in. 

T^he  advantage  to  be  derived  from  .get-  i  Venn  338. 
ting  in  a  ptecedeni  judgment,  depends  upon  ^  •  5  • 
the  dififererK:  procedure  of  the  courts  of  law 
and  equity^  in  inveftigdting- the  accbunton 
an  extent;  for,  although  lands  art  generally 
extended  at  mucb  lefs  than  their  trUd  va-^ 
kie,  yet,  at  common  law,  the  conufor,  or  he 

O  2  that 


that  claims  under  him,  hath  no  relief  but 

•  *       * 

4  Co.  69,  b.     by  bringing   a  /cire  facias  ad  comfutand. 

in  which  the  conufee  docs  not  account  ac- 
cording to  the  true  value,  but  according 
to  the .  extended  value,  and  for  the  ^holc 
ftatute.  Whereas,  in  this  cafe,  oil  a  fuit  in  t 
court  of  equity^  the  cpnufor  may  bring  the 
conufee  to  account  for  what  he  hath  aliu- 
\  1  <j//y.. received;,  and  (hall  recover  all  above 
die  deljt,  the  payiTxen.t  of  that  being  all  he 
•  '  is. in  equity  intklcd  unto. 

^     ^'  '   ')        •     ■  . 

,But,  where  the  aflignee  of  the  ftatute  ex- 
tended^ is  alfo  mortgagee,  ^nd,  confequently, 
a  .creditor  for  a  farther  fam,  there,  ht  hath 
equal  equity  on  his  fide  to  retain  the  lands 
until  he  be  fatisfied,  both  for  the  ftatute  and 
the  mortgage ;  therefore  he  will  not  be 
brought  to  account  for  what  he  hath  receiv- 
ed, .ahve  the  ftatute  debt,  on  the  extended 
value,  unlcfs  he  hath  received  enough  to 
fatisfy  his  mortgage  alfo.  Confequently,  it  a 
'jne/ne  mortgagee  would  take  off  a  ftatute  in 
the  hands  of  a  pui/ne  mortgagee,  by  a  fuit 
in  equity,  the  account  muft  be,  as  at  law, 
upon  the  extended  value  for  what  is  due  on 
the  ftatute,  and  damages. 

And,  in  fuch  cafe,  wKerc  a  ftatute,  rc- 
T\\e  Earl  of  cognizanCe,  or  judgment  is  taken  in  by  a 
i/^Grenvnif.  mortgagee  to  defend  a  fubfequent  incum- 
I  Vern.  52.     braucc ;  he  will  be  no  further  or  longer  pra-^ 

^upra.   195.  t^ed 
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tedded  by  it»  than,  tintil  he  h^th  Tcteived  fo 
much  of  die  profits  as  will  fatisfy  the  ori- 
ginal fecurity,  on  the  extended  value  :  for 
then,  it  will  be  avoidable  by  a  /cire  facias 
ifd  computandum,  or^  by  an  account  to  be 
taken  in  the  court  of  chancery. 

Here    we  muft  obferve  the    diftinftion  Braces. 
between  the  preceding  cafes,  and  cafes  where  ^^^tb     ^* 
a  judgment  creditor>  or  creditor  by  ftatute,   ough. 
or  recognizance,  buys  in  a  firft  mortgage  j   ^  ^^^^-  ^^P* 
for,  he   cannot  tack  or  unite   this  to   his   2  Vez.  662. 
judgment  &:c.   fo   as  to  gain   a  preference'   Wright  1;. 
thereby,  becaufe,  fuch  creditor  cannot  be  cal-  Gilb!^ep. 
led  a   purchafor,  nor  hath  he   any  right  to  ^q*  '5^ 
the  land;    he  hath  neidicr  jus  in  re  nor  ad 
rem,   and   therefore,   tliough  he  neleafe  ^11 
his  right  to  the  land,  he  may.  extend  it  af- 
terwards.    All  that  he  hath,  by  the  judg- 
ment, is  a  lien  upon  the  land ;  but,  it  is  iioc 
certain    whether    he    ever  will  make  ofe 
thereof  i  for,  he  may  recover  the  debt  out  <sf 

the  goods  of  the  cohufor  by/r/V^/^^/(«:f,  or 
may  take  the  body,  ind  then, '  during  the 
defendant's  life,  he  can^have  no  other  exe- 
cution. Befides,  the  judgment  -creditor 
doth  not  lend  his  money  upon  the  imme- 
diate view  or  contemplation  of 'the*  coqu* 
for's  real  eftate^  for  lands,  afterwards  pur- 
chafed,  may  be  exte'nded  upon  the  judgment ; 
nor  is  he  deceivisd  or  defraudedy  although 
<h«  Oaufpr  of  the  judgnaient  tou:h  before  /   .- 

O  3  mortgag^cf 


t    f9?    1 

in(*tlg4g«<i  hi«  .rc»l'  dhjUif,'  «*  Js.  thfj  <Jafi5  of 
a  mort|;a^ee,.if .i;he  mpftg^gor  h?^  W9f^ 
TO0rtg#ge4  his  |and .  t<)  arjf^HjsFf  -  . ,_;  :  .,; 

'    '  f .  ■  •  •  f .       ,  ...  ... 

Pre.  Ch,     '   cftatc,  and   ?ftierwands;bQPAmf   iii4r.bi:i?d-tq 

3»o»  H  6oL  and  then  conveyed  to  S.  in  truft, 

"■'■''  .     ' 

in  chp.fif  ft  place,  to  pay  a  (icbt  fiue  t'j>  him- 

felf,  andjfufcje<5ted  thgf €t;-9,  all Ji's  ptjipr  d^btiij 
in  aver^g^.  Then  ^^r  tend<er^d  the  njoney:;  ?q 
|Jie  mor?gagej?,  vfhicb  the^.mw^ag^-.rqc 
fgftd,  and  aftcrwi^rds,  he  ftffign^4. Jhe-.ff or^^ 
gagp  to  H.  Then  /7.  obtoio^.  ju4g«?i>^ 
againft  B.  on  hi3  bond :  % ;  tb^  6p/^ '  after 
which,  S.fcid  to' the  pl^iptif^j  who,  .  rjofi 
having  paid  their  purch^fe-tpotieyi  PFff^r^ 
red  their  bil|  againft  the  morrgagees  c^nd  ,//* 
to  redecnm :  and  it  was-  decreed:  ^bat  the 
plaintiffs  fhoiild  redeen?]i-^'s  rtiprtg^gfa  9pd 
that  the ,  judgnient  flionlti  be  |>ai4i  b^fi  in 
proportion;  for,  though  /L/h«J  4  tirf^  at 
jaw?  and  ib  was  infifted .  th^t  this  ji]dgment 
VPuld  siffeiSj:  the  rcfuUing  pq^ity.  in  B.  if 
tb^re  w^s.nciofe  than  fuiSicitnt  lo  pay  bis 
dfbts-i.yet,  th«  c0Ay.efaitce  madp  for  the 
paymef^t  of  debts  being  ia  good  xonyey^qgc,. 

ai>d  prior,  to  the  judgm(?nt ;  that^  being  fl^br 
fequcnt^  copld  nqt  affeiQ:  tb?  eftaw. . ,  •     .  » 

Brcerton  v.        So,:  whcrc  A.  i^rtgagtrd'btfl  dUte  t<l  ^i 
jopcs.  ^d  tbch  alfignad.  .t^e  ^qujty  of  i*cd«n|)ti^0 

Abr?*325.io.  ^  ^-  aftcfwards  P*  obuin^d  4  judefnf?x« 
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agai^ft  //r^  and  procUced:an.  affignmetft'bf 
B'%  mortgage ;  then  C«  tendered  the  ^naoney. 
due  OQ,  the  firft  m^rtgaget  to.  ip. ; who : had 
notice  ef  thC)  aflignn^nt  of  the  csgnity  of 
redeniptipnA  at  the  time  bf.his'purcjiafing 
in  the  Brit  mortgagie#  It:  w^  objedted)  that 
D, .  haMing  the  kgil  eflrate  in  Kim  by  the 
^(Bgnment  of  the  forfeited  mortgage^  'jand 
(?,  haryii»g;only  an-^ukaJble.  intereftiMWC 
fupported  by  the  legal  eftate,  :1k.  ought  to 
p^y  both  Jfnooies  to  D.jJiUt^  the  court  refolv- 
.;j>d  ^hat-  C  fcowld  redeem,  'payinig  only 
the  mmGy  due  xm  the  iftof tgage, 

9  * 

^»  mi 

I  ».  - 

'There  is  indeed  ^ac^e,  in  which  the  rburt  Matthew  v. 
may  ^  be   thought  to  h^ve  infringed:  •-upon   f ^[^"u^ 
this  rule,  whiqh  was,  where yf.  the  pliii;itift 
had  Jent  money  on  feveral  notes  of  different 
dates,  each. of  them  in  words  tp  this  eff4i6t ; 
^*  Received    of.  ^•./.^— to    be..fecgred>on 
moJTtg^ge .  of  rf\y:Suke-ball  eftatej "  .and:thc 
iirawcr  had,  preyioufly  to  his  dr^awinTg  thefe 
notes,  made  a.raortgi^ge  of  this  eftatc^  jco*  th^ 
defc^idant.    J.  tp  oover  the  (uiyas  ienton 
:thc  xjotes,  bought  i^  a  mort:gagp  \^hich  W4s 
made  prioi\.to;the   cjcfcnd^ujfj :  s^nd   Lgrd 
Hardwich  was  of  opinion,   that  y/.^  (hpuM 
then^by.  protect  bin>fgif  againftths  defend- 
.4ant's  mprtgage  5 .  ,a*i4  i]hou|d  ^Ijg  ppid  tfee 
xt^nty  }^nt  u^n  the  notes,  as  WftU)a^  whlt 
,was   due  to  him  upp*  ffee    ^(Ijg|iimn$  of 
$he' firft  mortgage. 

O4  But, 


•  J. 
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'  Bot>  it  appears  to  rfw,  tbtfC  tfiht-ifc  Is  clearly 
.diftinguifhable  ftom'  tfire  c^itimofi  tfne^bf  ^ 
crcdioarby  jiudgment:,or  ftatute,  pitrchafing 
in  a  prior'  incurnbitance^to  'proteft  himfdf^ 
yrhich,  as ;  hath  been  -faid,   he  will  not  be 
permitted  id  do ;.  fdr,  thefe  memorandiihis 
fi&cm  to  fally. more  propcrjy^  undcr-tfce  d^- 
ii:npt}on!  of    agreements  for    fecurilfg'":  the 
mcaiejrlcnt ;  by;  itio^rtgJige,  than  of  notes  foif 
thepaytnent  it  hereof!;  ^ad,  confeqnently,  the 
courtj-Qcjnfiderijig  /Aiiit  as  dooe,  which,  upon 
a  bill;.to.  compel  .-a  fpedific  performance  'c(^ 
thefe  agreenients,  they  woX*id  have-^ifedlcd 
to  be  done,  looked  upon  this    cafe,    as  not 
diftinguifhable  fit>m  the  ordinary  cafe-^j  bf  a 
puifne  mortgagee  pin^chafirig'  in  'a  prior  in- 
cumbrance to  protect  him frlf.        ■** " 


.'  "   *  -'  '•         .  Li 


So,  a  ftatutCj  extended,  may,  nbtwith'ftand- 

ing  this  rule,  be  made  life  a(  to  protcift  the 

conufce,  as  to  a  further  ftifh   lent  by  him^ 

againft  a  mortgage,  or  fectjrity,  taken  by  a 

i»g/)/i?»intumbrancer  ;   for,  the  conufee  being 

intitled,  at  law,   to  hold  the  eftate  until  hb 

be  fatisfied  his  original  debt  at  the  extended 

value,    the  court  will  not  interpdfe-  to  take 

'  it  from  him,  'when  he  h^th  a  further  demand: 

for,  /^^*'  gives  him"  In  'equity  to  retain   it 

againft    tlie    me/ne  mortgagee,    which  the 

latter  cannot  over-reach,  but,   on  galninjg  a 

greater  equity  to  himfelf,'  bv  difcfaargirig 

both  ^cbts. 


'  •  Thus,  where  a  man  acknowledged  a  ftatute  Sir  Jolm 
in  tfic  penal  "furii  of  1500/.  for  payment  of  j^^^^^^^^ 
Sob  /I-  with"  intcreft  r  and  then,  it  being  fof-   mate.  HanL 
felted,    and  the  lands  'extended^  thereupon  3*^' 
at  a  certain  annual  value,  fettled  the  fame 
lands  in  tail,  for  a  good  and  valuably  confi- 
deration.;    afterwards    he    bprrowcd    more 
money  of  the  cpnufee,   articles  having  been 
firft     drawn    between    iherrii    whereby    it 
was  agreed   that^    the    ftatute    and   exteijt 
ftiould   ftand  as   a  fccurity  for  the  further 
fum  borrowed.     The  pohufor  Toeing  dead, 
and  i:l>p  principal  fum  of  800 /."with  inite- 
reft  fatisfied  by  perception  of  profits  or  other- 
wife,   the  plaintiFF,   tenant  iri  tail  under  the 
fettleqtient,   filed   his   bil]  to  account  ,^t  the 
real  value  :    but  jt  was  held  by  Chief  Baron  * 
Hale,   and  al}  die  court>  that  no  relief  could  :  —  - 

be  given  againft  the  penalty  of  (he  ftatutp, 
the  equity  being  equal,  and  the  law  on  the 
fide  of  the  defendant, 

A  prior    mortgage  purchafed  in,  will  be   Hitchock  a 
no  proteftion  to  a  puijhe  mortgagee,   unlefs  aL  .«&. 
'  it  be  forfeited;  for,    until    then,  theeftate  ^^S^'^^'' 
remains,  as  it  was  at  common  law,  redeem-   z  Vepi.  1^6. 
able    upon    performance  of   the  condition 
ftipulated. 

And  a  pui/ne  mortgagee,  who  purcHifeth  Darcy  v. 

in  a  prior  fecurity  to  proteft  his  own,  fhall  ^^^c.    / 

pot  qnly  hold  it  until  he  be  paid  his  debt,  ^    ^"'  ^• 

and 


and  rcimburfcd  the  money  advanced  by  h\m 
to  purchafc  iti  but,^  until  he  hath  received 
^11  the  money,  and  arrc*r$  of  intercft,  due  m 
the  feeuflty  bpyghjt  jia/,^  well  a^  upon.hii 
pwn/  . 

•    •    .       »  .       ;  .  .  ,. 

'  f      t  r  ' 

*  •      .   ..  . 

poddardr*        And,  as  a  //z^/V  mortgagee  may  tacfc 

Camplin.  .       .   .  •     j    "»  v   .  .  •    .      , 

1  Ciu  Ca.       ^  P^^^^  incumbrance,  that  brings  with  it  the 
???.♦  legal  eftate,  to  his  own,  arid  thereby^protcd 

himfclf  againft  intervening  charges  thereon; 
fo,  a  niortgagpe  ^r/g5»^  ^having  the  legal 
eftate,  may  tack  a  fubfcqyent  fum,  advanced 
by  him.  upon  the  forn^er  fecurity,  to  his 
prior  nribrt^age„  and,  thereby,  proteft  Jiuxii; 
felf  againft  »?g/«^Jncumbr4nce&. 

c  .    'i   •  •       '  •  ■ 

Blackftonev.       Thus,t  where  ^J  had  an"  annuity  charged 

#C^  Ca»  2o»  ^-  ^^^  manor  of  ^S*.  and  5.  ^n  pftate  thereii:|i 

liable  to  the  annuity,  and  C.  an  intereft 
fubfequent  to  both  by  mprtgage  j  By  hav* 
ing  no  notice  of  C's  intereft,  treated  wjth 
him  in  the  reverfion  in  fee,  who  defired  to 
borrow  money  of  him,  and,  thereupon^ 
purchaled  A*s  intereft,  and  for  that,  and 
by  way  of  money  lent  to  the  revcxfioner, 
paid  900./^  but  there  was  no  more  than 
^00/,  due  to  -^;  C.  ex;hibited  hi?  bill 
againft  A.  and  B.  to  redeem  them  on  pay- 
ment of  their  debts,  and  the  queftion  was, 
wlictlier  C.  Should  pay  B.  any  more  .than 
the  mortgage  money  he  had  originally  lent, 

gnd  the  500/,  paid  by  hjni^  which  was  due 
\  '  t0 


tf^.J^^  Afiid  it  was  dccr^cd^^  t^hat  be  ](hauld 
j>ay  the  whole  9D0  A  ^vaijccd* 

'    So,    if  there  be  fir^:  and  fccond  "mort-  Shcppcrd  of* 

jg^gcfji  and  the  firft  lend  nioncy  after  the  laft  ^  Atk.  352. 

IPPrtgage  rpad^>;  taking  a  JudgmcnJ  as  fecu^  4^^^  rcfolutioa 

riiy>Sn^  may  tack  thi^  toliis  rpo^gagp.tq  dutchefs  of 

pfOtei£^  hinifclf  ^gai(>ft  the  fecond .  mprt-  Manborough 

j^sgcjf ;  for,  he  hzih  the  leg^^l  pftaie  aiid  the  !  vezl'slit 

j^g(ncj)t>  t«i'/o&i;  thowgh ^t  paffethno.w-  Supra^  197. 
tcrtSr;:  prcfeqtly,   ia.  the  li^ndj   qpeF^tc^  a^ 
a  //>;^  ihercon. 

.B«V  if  one  who  fiatfi  4  -.firft  •  rt>ortg3|gc,  Bfcrntoii  m.? 
pwfA^fc  in  a  fubfequent  jtidgrt^ent^  without  I^^q^  ^^^ 
fhte  CQofent    of  , the  nxxtgagor^  ^  jw^/if^   326.  lu 
cnortg^gee,   or  affignee   of;  thp  equity    of  ^^P^^-  ^9?* 
redemption,  will  npt'be. obliged  to  pay  tlie 
nooney  due  on  both  f^icuritica,  in  qrder  to 
redeem;  for,  fuch  tranfadion  of  the  niort- 
gagee  tended  only  to  load  the  eftate,'  withr 
out  the  confent  of  the  .owner,  where  .he 
had  no  profpeft  of  bettering  his  gwn  fecu-r 
rity.  .... 

And,  if  the  firft  ixvortgagee  hath  notice 
of  the  intervening  incumbrance,  at  the  time 

of  his  lendirtg  more  money  upon  a  judg-  -  - 

jinefitor  otherwife,  he  will  npt  be  permitted 
to  tack  them  tpgethcr  againft  the  f^g^ 
mortgagee-      -  ..  V' 

Thus 
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pafon  //  al.         Thos,  wherc  K.  having  a  prior  mortj^ge 
^.  Priec.  Ch.  of  certain  lands>  whereof  C  had  ^  mortgage 
226^  fubfequent,  lent  a  further  fum  to  the  mort- 

gagor^ oh  a  ftatutcj  C  allpdged  that  K.  had 
notice  of  his  mortgage,  before  the  laft  moilejr 
lent:  K.  by  his  anfwer,  did  not  deny  notice 
pofitively,  but  evafivelyj  arid  C,  could  not 
prove  notice,  until  after  the  lending  the  laft 
money:  yet,  bccaufe  K.  had  not  denied 
notice  pofitively,  the  court  decreed  a  re- 
demption, on  payment  of,  the  firft  iponcy 
only* 

3  Atk,  %i%.  Aud  the  law  h  the  fame  in  cafe  of  piir- 
I  Ch.  Ca.  '  chafing  in  prior  fecuritics,  to  protefl:  fubfc- 
^^9'  qucrit  incumbrances  5   it  will  not  avail  the 

purchafor,  if  he  had  notice  of  the.  mejm 
incumbrance,  at  the  time  he  advanced  his 
money,  on  fuch  fubfequent  fecurity ;  for, 
it  is  the  purchafing,  without  notice,  thai 
gives  him  equal  equity  with  the  mefne  in- 
cumbrancer ;  and,  if  a  man  will  purchafc 
with  notice  of  another's  right,  his  giving  a 
valuable  confideration  will  not  avail  him : 
for,  he  throws  away  his  money  voluntaril/j 
and  of  his  own  free  will. 

1  Eq.  Ca.  It  fecms,   however,  this  rule  refpeffing 

Abr,  340,  K  noticie,  admits  of  an  exception,  where  a  man 

firft  mortgages  land  by  a  defe^ive  convey- 
ance, and  afterwards,  to  a  fecond  perfoii,'  bjr 
a^  aflurance  that  is  ^ood  and  efFeclual>  with 

UQticc 
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notke  of  the  former  j  for^  in  this  cafe,  tfee 
fcGond  ihall  prevail  notwithftanding ;  bc- 
caufc  the  legal  title  is,  al^  initiay  in  him, 
and  equity  will  not  intcrpofe  to  wreft 
it  from  him,  where  both  are  equally  upon 
a  valuable  confideration. 

Thusj  where  kkbardmjman,  fon  and;  0^^»«k  ^  ^. 
heir  apparent  o(Sit  Richard  WiJemMy  inter-,  piumer  h4iL 
married  with /F/tfi/r^^  5^rr/»p:/t^»*  intitled  to  ^^X^^-  J?®^* 
a  portion  of  4000/,  and  brought  a  bill  5^. 
againfl:  his  wife's  truftees;  whereupon  a 
decree  was  had  to  pay  him  his  wife's  for- 
tune, upon  nriaking  a  competent  fettlement^ 
or,  upon  failure  thereof,  the  fortune  to  be 
invelled  in  lands  by  the  approbation  of  the 
Maftcr.  And,  upon  the  Matter's  report,  that 
no  competent  fettlement  could  ht  made 
by  Richard  the  fon,  it  was,  by  choice  of 
parties,  inveftcd,  in  lands  of  Sir  Richard,  the 
father^  of  equal  value;  part  of  which  lands 
happened  to  be  eight  acre's  of  copyhold, 
which,  in  the  fettlement,  were  limited 
and  declared,  apart  from  the  freehold,  to 
be  to  the  ufe  of  the  ifliic  of  the  marriage 
iniopimon  form,  and  afterwards  in  fee  to 
the  fon,  with  2  covenant  from  Sir  Richard 
to  furrender  the  copyhold.  The  wife  died 
without  ifiue,  and  the  fon  mortgaged  both 
copyhold  and  freehold  together,  for  a  valu- 
able confideration,  to  Ofmick  and  others 
plaintiffs^  but  without  any  furrender.   The 

fon 


ftnr  died,  and  the  ktids  delccnded  to  Elizd^ 

heth^  his  fiftcfj  andfieirat  law,-  then  the 

mortgagees  foreclofed  EHzaiethy  by  a  decree 

of  the  cbtirti  and  entered  and  took  poffef- 

fion  y  to  ^hon\y  btin^  ih  pbflTeffion,  Elixa- 

beth  relcafed  and  cdnfiritied  the  eftate   irt 

fee.    Afrerwardsi   Sir  Ricbardz   the  father* 

.- harfng  been  but  of  poflefliort  bfthe  pre-. 

•"■'    tniffesj    from   the  time  of  the  fettknrient; 

!  which   was    made    thirteen  ye^fs"  before;* 

.  furiendered  the  cvpyhoid  land  to  the  defendhni 

Tlumtfy  foY  a  valuable  conjiderutiin.    Plumef 

was  admitted,  and  brotigW:  his  ejeAmenti 

aHid  the  nnortgagees  brought  their  bills  16 

be  relieved,  Which  were  difiiiiffed'  by   thi'' 

Maftet  of  the  Rolls,  on  folernn  argument^ 

with  coftsj  for  that  thd  court  would  not 

fupply  the  defeft  of  a  ftrrr'enderj   agaihft  i 

perfon  {hat  Canrie  in  by  title  upon  furrehdcf 

of  the  fame  premiffes ;  T^hich  decrfee  was,  pri 

rehearing,   confirmed  by  Lord  Cowpef. ' 

tt  u  i  ^^  ^uft  here  remark  a  diftindion  that 

Jjurgii  V.  • 

Francis*  hath   been  taken   between    the    preceding 

3  Bac.  Abr.     ^^f^^  ^^^  ^^f^g  where  thfe  fubfequeni  credi- 

1  Eq.  Ca.  tors  have  demands  j  wliich^  although  they 
'^wn  R*  ^'  are  liens  upon,  yet,  are  not  cohCdered  as 
491-^  fpccificially  charging  the  lands;  as  equity  will 

inforce  a  defeftive  conveyance,  againff  claim-= 

ants  of  the  latter  defcrrption  :   for,  as  they 

.    did  not  originally  take  the  lands  for  theif 

fccurity,  and  c6me  in  under  the  very  perfof* 

that 
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riiat  IS  dbiigcd  iri  coiifciencc  to  make  ddef 
defe^ive  (dcurity  good-,  they  arc  confiderccJ 
as  ftanrfing  in  his  place,  and  will,  therefore^ 
be  poftponed^  until  fuch  dcfeftivc  fectirity* 
be  fatisfied^." 

Upon  this  principle  tjord  Cowfer,  in  a  'TayJortrw 
cafe,    where   jf.  lurrendered  his   copyhold,  ^  ^  ^^^^  ^ 
by  way  of  mortgage  for   money  lent,   and   2  Salk*  449, 
the  furrender  was  not  prefcnted  at  the  next  paeon*  Abr^ 

*  644>. 

court,  according  to  the  cuftom  of  the  ma- 
nor ',  and  then  ji.  became  a  bankrupt,  and 
the  affignecs  were  admitted,   and   brought 
their  ejeftment ;  and  the  furrenderce  of  the 
copyhold  brought  his  bill,  in  equity,  to  be 
relieved,    decreed    a    perpetual  injunction 
in  behalf  of  the  furrenderee  :  and,  although 
it  was  urged  that  the  creditors  of  the  bank- 
ruptcy, were  equally  upon   valuable  con- 
liderations,  as  the  furrenderee,  and,  having 
the  title  at  law,  ought  to  be  preferred,  yet, 
that  argument  was  ov^r-ruled  -,  becaufc,  the 
other  creditors  of  the  bankrupt,    did  not 
lend  on  the  credit  of  the  land,  as  the  mort-» 
gagee  did ;  and  therefore,  where  fuch  crc^ 
ditors  came,   under  the  bankrupt,  to  charge 
the  lands,  they  ought  to  ftand  in  his  place, 
and  come  under  the  fame   obligation    of 
confciencc   to    nqiake    good    the  dcfcftive 
fccurity.  ^ 


And 


J' 
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,  And  the  reafori  of  this  difference  is,  that,- 
wl^erc  there  are  two,  perfons,  that  have  equal 
^.qyity  (as    was    the    cafe    in   OJwtck   and 
Siamevy    both    being  equally  purchafors  of 
thfe  fame  property,  for  a  valuable  tonfidcr- 
ition)   thcrei    thofe    that    have    the    legal 
title,  fhall   prevail  j    becaufe,    there    is  no 
equity,  to  takfe  front  fuch  pcrfoft  tfic  -title 
that  he  hath   gained  at  law' ;   but,   if  fhe 
contending  parties  in  equity  hav^  ftot  equal 
equity,  (4^  ^as  the  cafe  In  ^ayldr  v.  Wtieekri 
becaufe  th(f  dnc  creditor  had  inteitded   ta 
fecure  himfelf  by  the  mortgage  of  the  copjr- 
hold,  whefeaS  the  other  cfreditofs  had  floift- 
cid  mefely  to  the  bankrupt's  perfonal  fecurity^ 
and,   (ionfequently,   had  not  equal    equity 
to  hav*!  the   lahd  applied  fbf  the  ^ayiilent 
of  their  debts,  as  the  former,   who  looked 
to  that  in  particular)  fhofe  that    have  the 
greateft  equity,  Ihall  be  relieved  againd  the 
legal  title* 

Alfo,  if  a  claufe  be  contained  in  the  firff 
Mortgage-deed,  making  it  a  fecurity  for  fur- 
ther fums  borrowed,;  fubfequent  loans  will 
have  relation  to,  and  be  takeft  as  part  of,  the 
original  trarifaftioh ;  and  they  muflr  be 
paid  before  a  feCohd  mortgage  intervening^ 
ilithough  the  f!rft  mortjgigee  had  notice 
of  it,  at  the  time  of  advahcing  rnore  moneys 
ify  the  fecond  mortgagee  had  notice  6i 
the  claufe,  in  the  firft:  mortgage. 

Thud 


•TlHfti  %here*  A.  ^  i0ort^ge4  his  dftatei  to  Gordon  <». 

B.  for  a'isciW:ef  ycar*^  \q  fecttf e  a  fufit  of  f^'oh^v^n. 
moBoy  already  knt  toi  >/.  aad  alfo  aU  fucK  Abr.  ^z.  j^ 
ocKcF  fgiM  4s  ih'oci^d  theieestfter  bt  knt  6r   ^' 
advanced  to  hin> :  y/^^  made  a  fecoAd  mort^ 
gage  Xfk  C  fop  a  certain  fumt  ^/M  ihtnt 
9f  th^3^  ^^rtp^i  and  theni  the  firft  mort- 
gageej  hikving  nofiu  f/  tbej^cond  i^^igage^ 
lent  a  furEber  fi!irr>«     Lord  Cotvper  decreed 
thac  the  fccond  mortgagee  ibould  net  n^^ 
deem  tha  firft  mortgag45e,  without  payihg 
9^  well  the  moBcy  lent  after,  ad  that  lent 
before  the  feeond  mortgage  was  itoade  3  for^ 
it  Waa  the  foUy  of  the  fe<^ofid  iiK>rtgpageCi 
witbMiic^  fo  cake  fuch  iecurlCy. 

B«,  here  wc  muft  particularly  attend  to   i  Vera.  i88, 
tJic  diftinaioil^ between  notice  previous- to   \\ez^^\^^.* 
the  tinae  of  the  lending  the  nnoney  by  the 
fuijki  mortgagee^  and  at  the  time  of  pur-^ 
chafing  in  the  elder  incuwibrance  >  for,  t 
mortgagee  puifne  will    be    protefted,    al- 
though he  had  a<5tual  notice  of  a  fijcond  ^ 
incumbrance   at    the    time  of  .  purchafing 
in  the  prior  Jecurity  to  cover  his  c>W|>,   be-                . 
cavife,.  that  is  the  very  occafion  thatfbew? 
the  neceffity  of  fo  doing. 

This  rule. however  harf>  its  exceptions j  Pye*. 
for,  a  |Kirf.hafor   or  mortgage*  iball  not  George, 
protea  himfelf  by  taking    a  ccmveyancc  Re'^fSp. 
fr«r»  a  truftec,  if  he  hath  notice  of  the  T»llJot26«. 

P  tnift 
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truft  at  the  time  of  gMlHg  it  in.    And  there- 
Saunders  v.     forc,  where  By  being  poflefled  Of  a  term 

Fvcnt  271    ^^^  y^^">  had  made  a  voluntary  fcttlcmcnt 

thereof  in  truft  for  heWclf  for  life,  remain- 
der to  /•  her  daughter  for-  life,  remainder 
to  the  children  of  her  daughter  by  her  then 
hufband ;  and  /.  afterwards  mortgaged 
the  lands  in  qucftion  to  S.  who  pretended 
he  had  no  notice  of  the  fettlement,  /.  in 
the  mortgage-deed  being  called  the  daugh- 
ter and  heir  of  Bi  but,  that  afterwards, 
hearing  of  it,  he  got  an  affignment  of 
the  term  from  the  truftees.  The  court  re* 
felved  that,  although  a  purcha(br  might 
buy  in  an  iritumbraoce,  or  lay  hold  of 
any  plank  to  defend  himfelf,  yet,  he  fliould 
not  be  protested  by  taking  a  conveyance 
from  a  truftee,  after  he  had  notice  of  the 
truft  r  for,  in  that  cafe,  he  himfelf  became 
the  trufteey  and  muft  not,  to  favc  himfelf,  be 
guilty  of  a  breach  of  truft. 

Cited.  Even  a  fine  levied  by  a  purchafor,  for  full 

?^T7'*'*        confideration    'a>ith  notice  of   a    trufi.    to 

I  Vern.  149.  ftrcngtheji  his    cftate,    will   not  bind  the 

a  Ch.  Ca.       ^^^i  q^g  fruft^  although  there  be,  five  years 

•  hon-cl^imj     for    he,     having     purchafed 

if\t\x  notice,  is  hut  a  truftee,  notwithftanding 

any  confideration  paid   by  him;   and  the 

eftate  not  being  difplaccd,    the  fine  can^ 

jiot  barJi    but  %  fine  and  npn-claim  wilf 

be 


i  bar  ift  equity,  if  a'purchiftr  -  fiith  ndt 
natioe. 

And  where  the  plaintiff's  bill^  was  to  be  MoTt<v, 
relieved  upon  a  truft,   and  charged  the  de-  ^ch^^^lu 
fendant  with  notice  thereof^  and  that  he  had  Attorney 
procur<;d  a  conveyance  of  the  lands  upon  ^""*^^'^/ 
which  the  truft  was  had,  and 'that  at,   cr  2E.Ca.  Abr. 
'^tfort,  bisiaiingtbe/aidconvtyance,'k^hzii  ^^S- "• 
^tiMice  6(  the  faid  tr6ft  for  the  plaintiflP; 
rtht  defendant,  by  way  of  anfwer,    denied 
that  he  had  any  notice  of  the  truft  «/ /i&<? 
'  iime  if  Us  funba/e  orconifadj   and  pleid^ 
«ed  that  he  was  a  purch^for  for  a  valuabk 
xonfideratiM.   And  it  was  infii!!ed  that,  the 
point  of  notice  was  iiot  well  &nfwered,  in 
that  the  defendant  dented  notice  a^  the  time 
^f  tbefunbaft  dnJy ;  for,  tfie  w6rd  purchafe 
might  be  underftood   to  mean    die  time 
when    the    contraft  for  the  purchafe  was 
made,  and  it  might  be,  he  had  no  notice 
then^  and  might  have  notice  mfter,  before^ 
or  at,  fcaling  of  the  conveyance ;  aTKl  if  there 
was  any  notice  before  the  conveyafkc  >  to 
him.  was  executed,  that  would  charge  the 
defendant ;   upon  which  objeftion  the  plea 
was  over-ruled. 

» 

..    '  '     ' 

But  here  we  muft  obfcrvc  that,  if  t^ui  Eiie  <v.  Of- 

gm  truft y  tenant  in  tail,  be  the  mortgagor  ^otnt. 

and  joins  with  the  truftees  in  makifng  the  ,  Eq.  Ca.  ^  * 

conveyance,'  it  will  b#   goo4  and  valid  j  ^^^-  3^*  3. 

Pa  they 


they  bemg  cd&fidernd  a$  miftee«  ptijrcly  fibr 
the  tenant  in  tail  to  preicrve  his  eftaie  mfy, 
and  not  to  ftand  in  oppofition  to  him^  for 
t^e  fak<^  of  thpfc  who  are  to  tome  after 
hi?n, 

jCh.  Oi.  4t*       So,  if  the  figffe  incumbrance  k^  purdbitf- 
*    ^'^^  ^^'*    ed  in  aft«^  a  decree  in  rim  by  a  criediCo// 

party  to  that  d£crce>  it  will  not  proiefi:' 
kim^  although  he  bad  not  notrce  of  anf 
prior  incumbrance  a^  the  tioie  he  lent  his 
iTKHiey,  Uy  in  this  t^^  notice  or  not  is 
in?tqfiaterial :  for,  thedccret  Wndi  the  p«r- 
chafor,  and  the  vendor  can  gi^  no:  title, 
wi^en  the  right  to  tfate  Utid  is  adjudiged  to 
another,  and  the  partijy  wbo  -g^neth.  tshe  fuit, 
ha^hi^'tidcby  die  decree^  t€f  caSiry  it  into 
execution  on  the  l^nd>  into  whofe^ever 
hands  it  may  a^terward^  cemev 

Wortlcyv.  Thus,  in  tfc  cife  of /i^ir/Ay  agaiiift  5i>*- 

rve^z!*57i.  f^^y  vhccc  the  ptaiMiff;  (after  a  decree 
Sc.  3.  Atk.  had  been  made,  in  174^,  in  a  caufc  whereiii 
2Yr,m  C2C.   the  plaintiff  and  defendant*, /imong  other 

creditors,  were  plaintiffs,  for  the  fale  of  the 
eftate  of  A*  whereby  the  Mafter  had  been 
diredted  to  inquire  into  the  priority  of  their 
demands,)  bought  in  a  judgment  given 
in  1694,  and  made  claim  befol'tf  the  Mafter, 
to  have  it  tacked  to  his  mortgage  arid  there- 
by to  be  paid  before  the  defendants  ;  as  to 
which  die  Mafter  refufed  to  m^e  any  re- 

^    .  port: 
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p6rt!  whereupon  Ac  p/laiiitifF  filed  his  bill, 
SOtd  one  queftion  was,  whcthef  hc^Cduld 
tack  the  incumbrance  botTght  in  after  the 
decree  to  his  mortgage  ?  Lofd  Chancellor 
Hardwitkey  «  to  this  part  of  the  cafe,  /aid, 
that  there  was  o'O  cife  wherein  it  had  been 
determirt^ed  that  a  pui/ne  incuihbrartcer,  a 
p^ty  in  a  (cauie,  and  a  decree  made,  in  that 
cau/e,  for  fatisfa^b'ibo  of  incumbrancers  ac- 
cording  to  their  refpeftive  priorities,  hav- 
ing taken  Jn  a  prior  to  tack  to  his  pui/ne 
incumbrance,  ihould  be  allowed  to  make 
ufe  of  it  in  any  other  fhape,;  than  that  in 
which  the  original  incumbrancer  might 
life  it,  had  no  fuch  purchafe  been  rnade*  He 
thought  it  would  be  moft  mi&hievous  an4 
pernicious,  if  the  court  AouM  ^Uow  die 
doArlne  of  tackinjg  to  be  carried  tp  that 
extent  i  firft,  taking  it  upon  the  terms  of 
the  decree ;  all  tbofc  decrees,  where  riiere 
w€r«  feveral  incumbrances  b^ore  the 
court,  a  fale  direfted,  and  every  thing 
neccifary  done  to  clear  the  eftate,  in 
order  to  that  fale,  proceeded  on  the  foundo^ 
tion,  thai  the  rights  of  the  parties  were  to 
be  taken  as  they  fto5)d  at  the  time  of  the  de- 
cree  i  and  therefore  they  diredkcd  an  inquiry 
into  the  priorities.  What  then  were  tbofc 
priorities  ?  Why  fuch  as  they  flood  at  the 
tiriie  of  the  decree  :  not  that,  afterwards,  the 
priority  fiiould  be  varied ;  the  ftnfc,  rea- 
Ton^   and  juftice  of    the  cafe    required  it 

P  3  fhould 
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Ihould  be  fo,  for^  otherwifc,  if  (where  lati 
incumbrancer)  on  an  eftate  which  was  affed- 
ed  with  feveral  charges^  broiight  a  bill  for 
fatisfaclion  thereof>  and  there  were  .  all 
proper  parties  and  a  decree  for  it,  as  between 
himfelf  and  the  oWner.  of  the  jcquixyof 
rcdcnnption,  fome  of  thf. .  mcuipbr^nccs 
being  prior,  others  poffcrior  to  his,)  one 

of  thofe  defendants,  who  happened,  to  be 
prior  to  hini,  was  allowed  to  cpnycy  to 
another' defendant,  who  w^$  pui/ne  to  him, 
it.  would  ,lhut  put  the  plaintifT  after  the 
decree*  made,  at  which  time  the  rights  were 
cpnfidercd.  What  would  .  be  the  confc- 
^ue'ncc?  Nothing  could  lay  a  foundation  for 
greater  coUufion  and  contrivance^  between 
the  parties,  to  exclude  each  other,  than  fuch 
ti  liberty  would,  and  that  to  the  great  deceit 
of  the-  plaintiff ;  for,  v  then,  d  man  \ttould 
lofe  his  cofts  by  fuchr  a  prbceedihg,  although 
h'ehad  a  right  to  his  debt/  principal,'  inter- 
eft*  and  cofts,  according  to  the  refpedivc 
priorities ;  that  was  the  *dire6liori  of  this 
decree:  and  there  was' a  .fufficienf  fund, 
according  to  t^hc,  then,  i-ight* of*  the  plaintiff, 
to  pay  all  that\^as  due;  but  if  this  were 
permitted,  after  a  decree  was  niade,  two  of 
thefc^efcrtdants  mighvby  a  coUufion,  give 
a  tififd-incumbrancer  mdf^' than  his  debt, 

and  it 'Would  be  worth  while   to  do  fo,  in 

...  •  .    . ,  •  •       _ 

order  to  exclude  another,  Vho  happened .  to 
'bc^a-  fecond  incuiiibrancer.    It  would  be 

V  -      -  ■  ■      '         r 

'        '    I         •  ,         J  «  >         •  •     • 

*     •   ■        •  carrjring 
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casing  (eeuriti<fs  to  market  in  that  man- 
Hcr,.  whereby  thcpurchafcr  of  them  fhould 
not  only  ilhuid  in  the  place-  of  the  party 
fellings  but,  would  acquire  a  new  equity/ 
ivhich  it  would  be: mifchievous  to  allow; 
and  therefore!  his  Lordfliip  faidy  he  never 
was  clearer  in  opinion  than  ^pon  this  part 
thecafir,   as.  to.  the  general  right. 


And  the  law  is  the  fameas  to  purchafors,  2  Vcz.  5^^. 
inqumbraocers  who  are  not  parties  in  the 
fiutj :  iui  who  would  come  in  Mtidtr  tkedBcrte^^ 
fpr,  ,they  muft  cpnie  jn.upon,  and.iubmit 
tsxj  the  .  terms  of  that .  decreey  though '  no 
parties. 


V 


J      * 


.  So  whcce  5,  a  ^uifne  incumbirancer,  •  after  Briftol  a  «/. 
the  bill  brought,  and  after  the  firjl  decree  ?•  H«n8«>^- 
made,  and,  in  truth,  after  the  report,  got  2  Vcm.  524* 
an  aflfignment  of  an  old  judgment  aixd  mort*  S- 
gagey    expe^ing  thereby  to  gain  a  prefe-  , 

rcnce  to  his  debt  j  th?;  court  hdld  that^  the ' 
aflignoient  obtained  by  him  being  after  the 
decree  m^de^  he  fhould  not  profit  by  it  or 
change  the  order  of  payment,  but  fiiould  ' 
come  in  according  to  the  time  of  hi^  'own 
incumbrance,  withoyt  regard  to  the  old 
judgment  and  moi^gage; 


•  f  • 


Upon  the  fame  priati|>Ie, ;  a  fuit  pending 
in  eqyity,  againft' ;thc  landj  is  fuch  a  lis 
fendcnsy  as  will  have  the  like  confcquences 

P4  as 


t  ?I^  1 

as  to  a  fubDcqueAt  purchnibr  f^i  f  prsof 
tf tie  to  protcft  himfclf  $  foo  itfie  tomnieuce.- 
mcnt  of  a  fuit^  /»  r^«ij  is  cofifidehrd,  in 
equity^  a^  fOftlogowco  theifl\|iDg  ovt'of 
the  origin^  pf^fh  \tt  a  riral  iiftion^  which 
atti^cbed  upon  the  land,  aiid  bound  it :  and 
no  iubfequent  alienation  of  the  prt^pettf 
could  elude  it's  operation  when  purfued  to 
judgment :  for  pendente  lite  nibil  innovetur : 
therefore  the  vendor  of  lands/  pending  a 
fuit  ir\  equity  againft  them,  can  gire  bo 
title  btit  what  will  be  fubjcA  to  the  iffiie 
thereof;  for,  die  fuit  having  attached  updn 
the  land,  the  right  depends  upon  the  event 
thereof,  which  will  give  a  title  to  hfm,  in  } 
whofe  favour  the  decree  is  made,  that  may  ' 
be  carried  into  execution,  thereon^  Againft 
all  perfons  holding  the  fame. 

»       • 
Finch  'v.  Thus  whcre  J  P,  having  only  one  daugh- 

Ncunham.      tcr  and  defiring  to  keep  partof  hii  eiltate 
z    crn.  zij*  j^  j^ia^xtame,  by  will,  made  in  16S4,  devifcd 

a  meffiiage  to  f.  ht$  near  kinfhian  in  tail 
male  with  rtiivaindcr  over,  asid^ave  hi$ 
l^nds  in  ^;i^^  to  his  daughter  who  mar- 
ried A  chey,  ;with  C,  Were  fuppofed  to  have 
dcftroy^  the  will -aftef  the  dtat?i  of  the  ^ 
teftator,  F.  brought  his  bill  ^^gaihft  D.  and 
hi$  wife,  and,  in  1687,  obtained  a  decree 
te  hoild  and  dnjey.th^  lands  according  to  the 
will,  againft  them  and  all  claiming  under 

The 
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The  eftatc,  devtTed  to  F»  having  heta 

tnortgaged  by  the  tefta^or  prior  to  his  will 

tp  B.  for  100  /.  N.  pending  the  fuit^  bought 

in  £'s  jxiortgage  andpgrchafed  the  equity 

pf  redemption  from  D.  and  hi^  wife*  N, 

was  ferved  with  the  fonner  decree,  and  ap^ 

|)eared^  and  was  examined^  and  kt  out  his 

title  under  this  mortgage,  whereupon  i% 

was  put  to  bring  bi$  bill  to  redeem.    N. 

\fY  anfwer  alledged  that»  although  he  had 

been  informed  before  his  purchafe  that  it 

was    pretended   there  had  been  fuch  will 

made,  yetj  inpon  enquiry*  he  had  been  aflured 

and  iatisiied  that  it  was  deftroyed  by  the 

teftator  i^  his  life  time,  and  therefore  he 

proceeded  in  his  purchafe ;  and  infifted,  that 

the  foroKf  decree,    to  which  he  was  no 

party,  was  unjuft  in  decreeing  the  lands  to 

be  enjoyed  according  to  the  will:   but,  in 

regard  he  purchsied  pfndenie  Ha  and  with 

notice  that  there  was  a  will,  the  court  would 

not  admit  him  to  examine  the  juilice  of 

the  former  decree^  or  to  try  at  law  whe^ 

tber  fuch  wiU  was  cancelled  or  deftroyed 

by  the  teftator^  but  declared  he  Ihould.  be 

bound  ky  the  former  proceedings,  and  de« 

creed  the  redemption  of  the  mortgage  to 

the  plaintiff; 

But,  in  cafe  of  a  real  purchafbr  for  a 
valuable  confideration>  pendente   lite^    the 

plaintiff 


plaihtiff  will  fac  held  to  ftnft  proof  o€'his 
own  title.*         «    . 

Sotrellv.  Thus,  where  a  bill   was  brought  by    S^ 

V.  Garpen-  againft  C  to  have  the  benefit  of  a  decree, 
2  Will.  Rep.  obtained  againft  £/  for.  the  recovery  'of  a 
^^^-  leafehold  cflatc  hddof the  dean  iU:clidp^ 

terof  Saint -Fauhr  '<?:  bcirt^a  [jurchafdr  of 
this*  eftate  frbnn  L.  pendente  lite ^  But  \k 
was  proved,'  for  the  full  value^  ati'd  without 
any  notice  tifiS's  claihi,  or  any  aftual  notiG^ 
ofthtfuit^f  for  thepiaintiff  it  was  infifte'tfj 
that  fchii  purchafc  mvdty* p$Hdmtelite  was 
jto.be..cE>nfildered  as  jtikcJS-iirideWah  implied 
and  con&ruftivc  nociGeji  bat^  the  ♦coift't  faid 
that:  ahhoiiglx,  when?  the«'was  a  convey- 
ance made,' l^^^<f;//<f  ihe^  without  any  vai 
luuhlc  confidcration,  and  to-avbid  and  elude 
a  decrefe;  it  ought  to'-^be-Wghly  difcountc- 
nancedii  and/  though  the- alienation  WerH 
for  ever  fo  good.a  confideratiori,  the  purchafc/ 
}f  made  ..fendenfe.  lite,  was  neverthelefs 
to  be  lit  afidc;  yet,  M^ere  there  was  a 
r«l  and: fair  purchaftr,  without  notice,  it 
was  a'  vcryuhard.cafe,>  cfp^cially  in  a  court 
of  equity  rand,  theft  :'being-  fomc  defeffc 
in  part,  of  the:  proof  in':  derai^ning  the  title 
of  i^,  leave .  to.  amcndj  or^  make  any  newr 
proof,  after  publication,  was  refufed,  and  the 
bill  difmiffcd. 

Ibid.  Jn    this  'cafe  the  Chancellor  obferycd, 

tbat  itwas  a  difficult  matter  tofcarch  for 
^  2  bills 
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bills  in  equity^  or  to  get  notice  of  them; 
niai>y  fuch  beings  after  filings  kept  in  the 
Six  Clerks  de(k :  and,  th^  though  the  courf 
yrould^blig^  all  perfons  to  take  notice  of 
it's  decrees  as  much:  as  of  judgments  at  law^ 
yet,  there  did  not  fceift  to  be  tb<^  fkme  rca-^ 
ion  for:obligii^  people  to  take  notice  of 
the  filing  of  a  bill. 


A' ,      "r 


<> 


And  if  a  purchafe  or  mortgage  be  made, 
pending  a  bill,  to  perpetuate  the  tcftimony  of 
witncffes  to  a  .%iU  of,  Und,  the  proceedings 
Qiay  be  r^ajd.  againfl  a.  purchafer  or  rnort^ 
gagee^  cjuring;  the  fuit,  although  he  hath 
not  notice  either  exprcfs^  or  implied. 

..   This  rul?:  is  founded  upon  the  nedeffity 
of  the  cafe;  for,'  if : depofitions,  taken  in 
fuch  a  fuit,  could  not  be  read  againft. a, pur- 
chafer under  the  heir  at  law  <^  dbvifee,  it 
would  be  in  their  power,  to  prevent  fuch 
z  bill  from  being  of  ;any  effeft.     For  in- 
ftance,;,  fuppofe  an  heir  at  law,  (having  got 
into  the  poflfeflipn  of  an  eftate  on  the  death 
of  his  a^Geftor,  and  tlie  devifec, .  being  out 
of  poffcflion^  brought  a  bill  to  perpetuate 
teftirnony,  and  to  prove  .the  will,)  pending 
the  fuit,  J  nj^fie  a  fecret  conveyance  to  ano- 
ther perfon  ;   if  the  depofitipns  taken  in  the 
caufe,  could  not  be  read  againft  .the  perfon 
who.   claimed  under  the  heir  at  law, '  the 
whole  objedl  of  the  fuit  would  be  defeated*.. 

The 


)  ... 

Tfcc  cafe  would  be  j\lft  the  fanie,  in  fc- 
%e£ttb  its  boafequencesyif  adeviltfe,  havmg 
gDC  into  pblieflion,  the  J^ir  brought  a  bill  of 
this  lore  and  afterwards  the  devifee  niade  a 
private  conveyanoe  :•  if  the  b^ir  at  f  aW  <^i!ld 
ridci  read' the  depofitiioni^  which  were  takeii 
io  «faiit.cauie  againft:  a  paitjr  claiming  «()- 
/  der  him,    the  bringing. tho  bill  w<m(d%e 

o£  no  manner  of  cfFcft. 

Accordiagly,  in  a  caie  ivfccrcy,  naade'h^ 
Crawford.  Will,  afld  (hcrebf  d^vifedafl  her  real  'tad 
Bamardiftoa  perfonol  >  eftite  to  C.  and  AT.  iin  trufti  ft^t 
Sc?*By^namc  ^^  iKouW  fell  the  fame  in  CMkicr  to  dif* 
of  Garth  ^,  charge  her  debts  and  legacies  j  and  thaft  iht 
iltkiTc.      furplus   fhould    be  diftributed    into   three 

equal  ihares,  <Wie  fhare  wheredf  was  to  go 
CO  G.  another  (hare  to  K.  and  a  third  to 
y.  SowiJarftcr  the  making  the  will  j.  diedi 
leaviag  G.  her  heir  at  law :  P.  and  fT:  Wcr* 
paplfts,  but  C.  was  a  proteftant.  In  AprtJy 
^*J3^y  2*.  mortgaged  her  intereft  in  this 
eftate  to  W.  for  ioB  /.  In  May^  ry^lS,  a 
bill  was  brought,  by  C,  /*,  and  T.  againft 
G.  the  heir  at  law,  in  order  to  perpetuate 
the  teftsmofyy  of  the  piaintifi^  witnefles  and 
IP  prove  the  will  of  J.  Qn  the  3d  of  January ^ 
f  787>  f^*  pTjrehttfed  of  T.  her  equity  of 
redemption  in  this  eftate  for  1000/.  Oft 
cbe  ^h  «of  Janwry  following,  G.  put  in  his 
asifwet  to  the  bill,  infifting  thereby,  among 
litbeT  thbgs,  tltat  P.  and  T.  were  papifts, 
-  ^  and 


confequendy  mdapabk  by  thb 
IX  fFilJ.  3.  to  C^cc  bf  the  will  of  Sf. 


In  that  cwk,  G.  ocsmiood  fcvcral  wtt-^' 
ncfles^  to  ikew  that  P*  and  7*  ^^re  papifts. 

A  bill  was  then  brought  by  G,  again  ft 
C.  P.  and  T.  and  lilccwife  againft  7?^,  in 
order  to  fct  afidc  the  will  of  J.  with  regard 
to  two  thirds  of  her  real  eftatc,  wh|ch  was 
to  be  Ibid  and  the  money  arifing  from  the* 
fale  to  be  paid  to  P.  and  7*,  arid,  likewifc, 
that  P.  T.  and  PF.  might  account  for  the 
profits  of  thofe  fliarcs.  After  the  anfwers  to 
this  bill  .  were  come ,  in,  an  order  was  ob- 
tained,  that  the  depofitions  in  the  former 
caufe  might  be  read  in  the  prefcnt  one^  fav-r 
ing  juil  exceptions  :  but,  on  offering  them 
to  be  read,  it  was  objcftcd  on  the  part 
of  ^.  that  they  could  not  be  read  as  againft: 
him,  he  being  no  party  to  the  former  fuit, 
his  nnortgagc  being  made  before  the  filing 
of  thac  bill;  and  his  purchafe  of  the  equity 
redemption  having  been  before  the  anfwcr  of 
G.  came  in. 

* 

But,  the  Lord  Chancellor  was  of  opinion 
that  thefc  depofitions  ought  to  be  read  ; 
and  his  Lordihip  difliriguilhcd  between  the 
mortgage  to  Pf^.  and  his  purchafe  of  the^ 
equity  of  redemption  ;  for,  as  to  the  mort-* 
gage,  which  was  dated  to  have  been  made 

before 
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before  the  filing  of  that  bill/  his  Lordihip 
w^s  of  C^inion  that  none  of  the  dcpofitioDH 
taken  in  thtt  cauie  could  any  ways  be  read 
to  afFe6t  that;  but,  with  regard  to  the 
purchafe  of  the  equity  of  redemption,  which 
was  made  fubfcqucnt  to  the  filing  the  bill, 
they  ought  to  be  read;  and  his  Lordfliip 
faid,  that  the  anfwers  not  comiBg  in  until 
after  the  equity  of  redemption  purchafed, 
made  no  difference,  for  it  very  often  hap- 
pened by  the  ordinary  indulgences  whici 
were  given  to  the  putting  in  of  anhf^rs, 
that  an  anfwer  did  not  come  in  to  a  bill 
until  long  after  it  was  filed. 

But,  in   general,  a  bill,  that  cannot  be 
BarnardRep.   brought  to  a  hearing,  cannot  properly  create 

Sc.  ^  E.  Ca.  a  lis  pendens,  fo  as  to  affcft  a  purchafcr, 
Abr.  687,13.   claiming  under    one  of  the   parties^   after 

filing  of  the  bill. 

Searic  V.  "^"^  ^^  feems,  that  a  decree  in  a  court  of 

Lund.  equity,  for  money,  does  not  bind  a  purchafor 

I  Eq^Abr.  *  ^^^  ^  valuable  confideration,  without  notice 
3  j2.  4.  thereof,  any  more  than  a  judgment  at  law ; 
2Ch.Ca.48.  £jjj.^   though  it  be  a  lien  upon  the  eftatc,  it 

doth  not  attach  fpecifically  upon  the  land. 
Sed  queer. 

So,  a  bill  of  difcovcry,  depending,  will 
not  prevent  even  a  party  to  the  fuit,  from 
fccuring  himfclf,  by  purchafing  in  an  in- 
cumbrance prior  to  his  own. 

Thus 


Thus,  ^hcrc  Z,  the  defendant  m'  the  Hawkins  v. 
caufe,  having  an  incumbrance,  on  the  lands  '^^^j}^^  '^  ^^• 
m  qlicftion,  fubfequent  to  the  plaintifFs, 
and  the  bill  being  againft  him  and  other  in- 
cumbrancers to  difcovef  their  incumbran- 
ces,  purchafed  of  W.  who  was  a  defendant, 
had  the  firft  incumbrance,  and  afTgncd  to 
i.  'pendente  lite ;  the  queftion  at  the  hearing 
was,  whether  the  defendant  i,  who  had  a 
mortgage  fubfequent  to  the  plaintifFs, 
Ibouid  help  himfelf  againft  him  by  buying 
in  Ws  incumbrance  that  was  prior  to  both  ? 
it  was  rcfolved  he  might  lawfully  do  fo : 
and  the  plaintiffs  bill  was  difmiflcd  without 
cofts.  t 

Again,  if  a  mortgagee,   having  had  no-  Grcfwold 
tice  of  incumbrances  and  having  been  ten-  txim?^!  ih^!' 
dcred  his  money,  afterwards  procures  a  de- 
cree to  foreclofe,   and   then    purchafes  the 
equity  of  redemption  ;  fuch  incumbrances 
will  not  be  affected  by  the  decree. 

But,   if  a  mortgage  be  made  and  after-  Hitchcock 
wards  a  commiflion  of  bankrupty  be  taken   '^^  ^^^S^^*^^- 

_   ^      _  •    /v     1  •  /    ,  2  Vern,  156. 

out  againft  the  mortgagor,    and  the  com-   Ca.  temp, 
miffioners  make  an  ajjignment  of  the  eftatc  j  ^^^^'  7°- 
and  then  money  be  lent  to  the  mortgagor  ^''^^*'  ^^'* 
on  a  fecond  mortgage,  the  mortgagee  having 
no  allual  notice  of  the  commiffiorj,    in  fuch 
cafe,  although  the /^j/J/^  mortgagee  purchafe 
in  the  firft  fecurity,  yet,  it  will  not  proteA  * 

the 


\ 
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the  mdrtgage  fdbicquefit  to  the  commiffiort 
of  bankruptcy.  The  principal  reafqsi  for 
which,  I  apprehend,  is>  th«tj  at  the  time  of 
making  the  fecond  iportgagci  tht  bank- 
rapt  hath  no  eilacc  upon  which  k  can  at-' 
tach;  and>  confcqucntly,  cannoc  convey 
fuch  an  intered  to  the  mortgagee  as  he  may 
tack  to  the  prior  mortgage:  for,  by  the 
afllgnment,  the  equity  of  redemption  is 
aSfually  di veiled  out^  of  the  bankrupt  and 
veiled  in  the  afllgnees  by  force  of  the 
ftatutesj  for  the  .hmefit  of  the  creditors  f 
and,  in  this  refpedl,  the  cafe  appears  t&  me 
to  fall   within   the  reafon  of  the  cafe  of 

1  Eq.  Ca.       Breerton  v.  Jonesy  wherein  it  was  held  that, 
lo. '      *       where  a  mortgage  was  made  and  then  the 

2  Vex. 662.    equity'  of  redemption   afliffned  to  a  third 

Supra.  198,       ^  ^  rur  -j  i  j 

«03.  perlon,  a  fubfequent  judgment  could  nOt 

attach  thereupon. 

Befides>  it  fcems  as  reafonable,  that  a 
purchafcr  ^fhould  be  denied  the  benefit  of 
protefting  himfelf  by  the  purchafe  of  a 
prior  incumbrance,  after  a  comniifljon  of 
bankruptcy  fued  out,  and  before  the  aflign-^ 
ment  of  the  effefts,  a&  after  a  decree-:  for* 
a  commiiTion  of  bankruptcy  is  a  publick  a£k 
of  the  courts  apd  operates  as  a  decree  in  rem  i 
and,  though  an  ex  parte  proceeding  at  firft, 
yet,  if  it  be  not  afterwards  fuperfcded, 
the  property  of  the  bankrupt  is  riiercby 
determined  to  belong  to  his  creditors  in  an 

equal 


equal  proportion,  according  to  their  fc- 
vcral  demands ;  and  it  difFecs  from  an  aft 
-of  bankruptcy,  which  is  of  fo  fccret  a  na- 
ture that  it  is  impoflible  to  be  known,  and^ 
has  no  vifible  operation  until  coupled  with 
a  commiflion. 

The  two  laft  cafes,  which  1  have  here 
ilatcd,  have  been  generally  conceived  to 
,turn  upon  the  principle,  that  a  decree  and 
a  commiflLpn  of  bankruptcy  were  of  fuch 
a  nature  as  all  the  world  were  deemed,  by 
a  coTfl't  of  equity,  to  have  notice  of:  but,  2Vca.  477, 
ip  that  point  of  view,  it  would  bedifHculc 
to  reconcile  them  with  the  cafes  determined 
on  decrees  for  money,  and  judgments  on 
perfonal  a£);ions ;  for  they  are  founded  upon 
as  high  authority,  are  of  equal  notoriety^ 
and  yet,  as  hath  been  Ihewn,  have  not  been 
deemed  notice  to  purchafers  as  -to  this  pur- 
pofe. 

In  air  cafes  of  a  plea  of  a  purchafe  or  3  will  244. 
marriage  fettlement,  notice  mu ft  be  denied^  ^^  Notes, 
though  not  charged  by  the  bill ;  and  it  will 
be  Efficient  to  deny  it,  cither  by  the  plea 
or  anfwer;  notwithftanding  the  obje&ion 
-that  it  ought  to  be  in  the  plea,  fince  all 
the  defenfdant  has  to  do,  is  to  prove  his 
j)lea  f  for  he  is  not  to  prove  a  negative,  viz^ 
thaCrhe-had  nojnotiqe.  However,  it  feems 
;^beft  to  deny  noticc>  both  in  plea  and  anfwer. 

Q^  Notice, 


Czhniialr  Notice,    if  chifgcd,  ttiuft  hepofiiivtlf 

If.  Round  denied  in    thc.anfwerf  for,  if  it  be  only 

Prcc!  Ch,  evaftvcly    dfeniid,  the  court  will  decree  a 

^^v        .  'fcdenrtption  on  payment  of  the  mbncjr,  only, 

2  viz.  450''  which  was  otigin^U^  lent. 

2  Ch.Ca.  73. 

Jones  ir.  But,   in  general,  in  a  plea  of  a  purchafc, 

'^ir^Mi"*        it  is  fufficient  denial  of  notice  to  fay  that, 

"at  tnfe  time  of  the  purchafe,  he  had  no  no*r 
fecc,  without  faying,  or  at  any  ti#ie  before  ^ 
fofj  notice  bcfcre,  is  notice  at  rfie  time  of 
the  putthafe,  aiid  tbepart^  wiH,  ift  fuch 
cafe,  on  its^bcihg^  nntade  appear,  that*  he  had 
ftotke  before,  fee  liable  to  be  convi^ed  of 
perjury. 

Scnliottfc  V.        It-  is  a  rale  of  the  court  of  chancery 

£aric.  where  the  plaintiff  charges  not  dnly  notice 

€2-  450-   j^  general,  but  atfo  ^cial  fofti  andcir- 

xfucQftances^  /^^  iheym^ft  be  denied,  as  well 

as,  notice  in  general. 

X  Veau  6^         If  notice  be  denied  by  die  anfwcr,  and 

proved  by  one  witnefs  only,  the  rule  of 
the  court  is,  aot  to  adtnit  it. 

iM.  '    B«  this  rtile  adrmts  of  n  dfftiiiftioa ; 

for,  where  thfc  ddfefiaahf  s  anlWcr  is  a  clear 
denial  6f  a  fa®.  Which  is  proved  only  by 
one  witnefsi  the  naotrrt  will  ttot  decree 
againft  the  anfwer.  But,  wliere  it  is  not 
A  pofitive  demal  t>i  %kzjame  faff,  but  admits 

#f 
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of  ^  differences  (as^  where  it  is  only  a 
denial  with  refpefb  to  the  defendant  hinoi^f^ 
and  admits  the  faSt  as  to  another^  which  will 
equally  affe£b|tiI)Q  defend^t^)  the  court,  on 
the  evidence  of  one  undoubted  witntfSf 
will  decree  agaipd  tkQ  anfwen  Thus  where 
onc»  only  denies  perfonal  notice,  whidh  is  a 
negative  pregnant,^  that  iiill  there  may  be 
notice  to  bis  agents  which  is  a  faft  equally 
material  \  tjie  anfwer  will  not  be  good* 

ft 

r 

On  pleading,  that  the  defendant  is  an  in«   i  Clu  Ca. 
cumbrancer    for    a  valuable  confideration  ^^* 
without  notice,   it  is  fufficicnt  to  alledge^ 
that  the  purchafe  of  the  prior  incumbrance 
Was    made    for   a  valuable   conlkteratioo^ 
without  ftating  the  particular  fum^ 


■  ■■■>■* 
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CAP.   vrir. 

:^f  0otitt  ejrpiefe  and 

Notice  is  of  two  kinds.     Firft,  aftual 
notice,  as  where  a  man  is  party  to  a 
.    <Jeed,  or  h^  notice  of  it  regularly  fcrved 

' :   upon  him. 

f  _    '    _ 

'^ .  Secondly,  prefumptiye  notice,  which  is  a 
fondufiorroi  law,  where,  by  the  exercife  cif 
common  diligence,  without  any  extraordi- 
nary precaution,  a  man  cannot  but  acquire 
a  knowledge  of  a  faft  \  that  he  hath  notice 
thereof,  although  no  a£lual  proof  of  notice 
be  exhibited  againft  him. 

Thus,  where  A^  a  copyholder  in  fee, 
Bencc.  ^'  mortgaged  to  J  S.  who  was  admitted  by  B. 
Fitz.  Gib.  the  fteward  of  the  manor ;  and  afterwards  ^. 
z.  E.  CaJ  made  a  fecond  mortgage  to  C.  who  was  alfo 
Abr,6i5.  II,   admitted  by  5;   and  then  a  mortgage  fo  B. 

who  bought  in  J  iS's  fecurity ;  it  was  decreed, 
that  B.  (houldnot  poftponeC;  becaufe  it  is 
prefumed,  from  the  mere  a£t  of  admiflion, 
that  a  man  of  ordinary  diligence  and  under- 
Handing,  being  fteward  of  the  manor,  when 
3  C. 


C.  was  admitted^  muft  know^  pr^Mvenotkc^ 
of  ft c'«i5/»^  mortgage  to  C   -   i  I  cj 


Ir 


Where,  a'purcjhsfor  cannQt^^mah  out  a  iCh.Ca. 
tiile^    but -by  a  deed  which  leadj.  him  to  a  1^.?;  ,. 

.  ,  Gilo.  Rep. 

faft  material  to  it  i  he  will  not  be  deemed  Eq.  8, 
;a  purchafor  without  notice  of  chat  -faft^  but 
wiU  be  prefumed  cognizant  thereof;  for,  it 
is  deemed  j^rofs  ncgl^ft,   that    he  fought 
-not  after  it, 

•  •  _  * 

Thus,  whcijc  ^.  devifed  to  J,  in  tail  male.  Drapers 
and  if  he  died  without  iffue  male,  to  T.  in  S^'^i?*"''  ^ 
tail   male,  but  fubjeft  to  two   legacies  of  2Vcrn.662. 
500/,  and  iQOo/,  to  the  Drapers  Company*; 
and  Ty  afterwards,   levied  a  fine  to  the  life 
^of .  him,  and  his  heirs,   (on  which  was  five 
years  non-claim)  and  then  granted  a  rent- 
charge  of  1 00  /  pr  annum  to  *?,  and  mort- 
gaged the.  premifcs  to  Li   the  court  held 
.the  fine  and   non-claim  was  ho  bar, to  the 
legatees  ;  for,  T.  having  no  title,  but  under 
the  will,  it  was  implied  notice  to  all  purcha- 
fcrs  under  him,  '  ^  ' 

And  fubfequent  purchafors  alfo  arc  taken 
to  have  notice  of  the  contents'  of ^  a  deed 
or  will,  if  they  muft  claim  under  it.^ 

As,  if  ^.  makes  a  conveyance  to  B.  with 
power  of  revocation  by  will,  and,  afterwards,   Bennett.  * 
limits  other  ufes;   \(  B.  difpofes  thereof  to  «  ^ha.  Ca. 


A  )»im^h«(^^  H  illbAi}uem  pxsrchtfyr  is  iis 
traded  to  have  notice  of  chetrill>  ^s  wctl  ^ 
of  the  power  to  revoke  j  for  no  title  can  be 
tnade  to  a  purchafor,  biit  by.tht  convieyince 
Which  c6ntam5  the  Jtowii-  of  ttifOcAXit^n,  ^ 


4«    / 


3ovey  V.  :     But,  ih  the  tafi-^of  J8rt;2?y '  and  Siiffh,  k  wiH 

Smith*  ^i3 Qo(  fuffered  W  be Tetupi fa$ pt^fiJtAptivt 

144/  notice  to  dfefeit  SciJranfadtbHi  bf  ^  b-uA 

Sc.  2.  Ch,  therein  contained  that  had  laindohmant  f(3r 

^'  Jtiai^y  years,  after  a  fine,   and  where  there 

,/ *  yfziroom  h  Wifufne^  that  ^thter  triifts  Were 

•^  appointed.    In  that  cafe,  J&,  the  mother  of 

jiy  being  in  ffolf and  and  having  a  fepat^% 
cft^te,  4bQut  forty  years  prcviotis  to  the  time 
offiling^  the  bill,  made  hf^r  "  MJ  iti  )5uitcby 
and  thereby  devifed  houfes  'm  ^,  *rel-  hof- 
band*k  Ton  by  a  foritier 'wife,  Und  to  t)thcr 
tfuftecs,  in  trufl:  /0r  her  fottr  ddu^tir^  ttttd 
^iheir  ehildren^  and  Jfuch  (ff  their  rhilJhm  as 
fioutd  he  alivi  al  the  laft^  and,  ^afterwatds,  <iew 
tlared  the  tfilft  of  all  her  cftate,  thfercby 
tjnaif|Jipfed  of^  to  be  for  her  and  her  Jietrt. 

The  tmftcesj^  apprehending  that  the.  de- 
vifu  carried  the  inheritance  of  the  houfes  to 
the  daugh^er$,  fold  fuch  inheritance  in 
1652,  for  a  good  and  valuable  corifidcration, 
and  diftributed  the  money,  arifing.  from  th? 
iWCj  equally  amongft  thcni* 


V^.  uras  privy  to  this  cpnv6jrancc,  and 
made  np  claim,  nor  pretended '  anf  right  to 
the  houfes  i  a  fine  was  levied  of  them,  ar\d 
five  ycar5,  afterwards,  ^f  ^the.  truftce,  for 
a  fnU  coniideration,  pur^liafed  them  back  to. 
hinifei^Aod  hi^  heirs  J  J^fl.  ^>  ^Ytng  t^ep: 
idvicc  on  the  will,  gncl  cQncciviu|r  xh$ 
daubers  «oqk  only/aiji  ^att^  for  life,  cxhir 
jbijtcd'his  bill  ag^ainft  4'^  ^o  no^  ftppd  in 
the  pl^Q  pf  flK,  iths;fruftce,  to  Jiavc  m  c^c.- 
cy.;ion  of  the  truft,  and  the  lands  ji^crecd  tp 
him. '  .Two    decrees  *  had    been    for    the 

•         •■        .^-^  ►  ,•■»  'f'"  »••#••• 

plaintiff.  .  ,    • 

One  point  argued,  was^  tlut  is  was  im- 
poflibie  apy  one  Jhcliild  coiiic  at  the  land 
without  having  notice  qt  the  truft,  for  they 
muftpurchafe  ujader  the  will  ;  and  all  they- 
title  w^s  by  the  will  by  which  the  truft  was 
created^  and  every  man  that  had  notice  ipf 
the  win,  rhuft,  at  his  pcril^  take  notice  of  the 
jOMratloh  and  conftrqftion  of  the  law  upon 
it.  ,  But  the  Lord  Keeper  faid,  this  was  an 
application,  after  one  and  tliirty  years  ppf- 
feflion,  to  afFcQ:  an  eftatc  with  a  truft,  not- 
withftanding  a  releafe  and  f>ne,  and  fbat, 
upon  a  fuppofal  that  B.  had  made  no  othtr 
appointment,  (as  fhc  had  power  to  do  l?y  the 
deed)  and  yfhichy  after  fo  long  a  poflclHon, 
it  ough^  rather  to  be  prefumed  flic  had 
done;  and  alfo  upona  fuppofal,  that  this 
was  a  true  copy  of  the  will.    This  was  only 

0.4  a 
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a  tranflation;  the  original  was  loft;  the 
difference  in  point  of  traflation  between 
children  and  iflue.  was  nice,  and  tlie  qucftion 
was,  who  fliould  fufFer  ?  For  the  defendiant 
was  a  purchafor  and  had  paid  a  full  confidc;r- 
tion,  and  was,  here,  fo  be  afFefted  with  a.  no- 
tional notice  only  i  the  plaintiff  ftobd  bye  all 
the  while  and  was  fileftt;  and,  at  beft,  paffivein 
the  breach  of  truft.  'fhat,  therefore,  though 
it  was  hard  to  difmifs  the  bill  after  two  de- 
crees for  the  plaintiflT,'  yet  his  Lordftiip  was 
not  fatisfied  he  could  decree  itfor  him^'and 
the  bill  was  difmiflcd* 

I  Vez»  173,       So,  likewife,'  this,  rule  admits  of  an  excep* 

tion,  in  the  cafe  of  an  kflignee  of  the  eftate 

'    of  a  tcftator,    uncler  an  3-flignment  made 

by  the  e^cecutor  j  for,  he  wijl  npt,  in  favour 

of  crcditcirs  or  refiduary  legatees,  be  pre- 

"funied  to  have  notice  of  what  is  contained 
in  the  will  of  the  devifor;  becaufe,  who- 
ever  take$  any  thing  from  an  executor,  muft 
always  do  it  with  noticedf  a  will:  and  there- 
fore,  if  this  doftrine  o(  the  will  being 
notice  to  the  aflignee  was  to  prevail,,  no 
perfoh  would  dare  to  purchafe,  or  take  an 
aflignment  from  an  executor,  Befides,  it 
would  oe    unreafonable    that  a  piirchafer 

jfhould  take  upon  hini  tp  make  out  the 
account,  as  to  the  quantum  of  the  debts 
or  aflets,  when  he  is  not '  intitled  to  have 
the  Touchers  for  th^t  pufpofc. 

Thus 
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Thus  where  M,  having  a  ttiortgage  of  Mead  v. 
3500/,  made  his  will  in-iyri/ anddcvifed   -Atk^is^, 
^1  his  real  and  perfonal  eftate,  not  by  his  July  19* 
'will  othcrwife  dlfpofed  of;  to  his  executors,   *^^^* 
in  truft,    in  the    firft  place  by    charging, 
leafiiig,    or  felling  thereof,   or  of  any  part 
thereof,   to   raife  money  to  pay  his  debts  5 
and  then  to  divide  what  fhoij^ld  remaiiiy  after 
payment  thereof,  in  <  equal  pro^tiMS  be^ 
tween  his  five  chYldren,'  and  appointed  his 
wife,'-  his    eldeft  Ton   /  Af,   and   another 
perfon    executors,-  and    died,    leaving,  his 
widoW  and  fi^' children;  and,  after  pay- 
ment of  all  M's   -debts,    a  large  furplus 
remained  to  be  divided.     /  M.  having  been 
'^appointed  in  1726,  receiver  of  ajil -the  rents 
and  profits  of  the  real  and  perfohal  eftates 
of  Ey  procured-  a  deed  to  be    made,    to 
which    the-  othei*    executors '  were  iparties, 
^tedtirig,  that 'there' was  due  on  the:  mortgage 
'pboo/,   and  that,  the  fame  was  the  proper 
moiiey  •  of  /  M^  and  '  affigning  the  mort*  1 

gagp  and  all  due  thereon  to  By  his  heirs, 
-and  afligns,  with  a  provifo  to  be  void,  if 
/  M.  faithfully  accounted  with  B.  for  what 
he  fhould  receive  from  the  eftate  of  E. 
I  M*  afterwards  died  inteftate  .without 
accounting  with  B.  and  greatly  indebted  to 
the  eftate  of  E.  A  bill  was  then  iiled  by 
the  plaintiffs,  two  of  the  children,  of  M, 
againft  the  defendants,  the  reprefentatives 
of  E,  to  account  for  what  they  had.received 

on 


t)n  the  niojjtgagc^  aod  -to  deliver  yjp  ,the 
deeds  and  wmingi^  relating  tj^ercto ;  ^ 
one  queftion  was,  whether,  ti.e  plaintiffs,  as 
refiduary  legatees  of  M,  were  intitled  to 
be  relieved  againft  the  afCgnm^nt  pf  the 
Riortgagei  and  to  have  an*  account ;  or^ 
whetkpr/thc  r^pricfcatative^  of  £♦  were  un- 
titled, co:  retain  the  i^gii^nent?  And  this 
turned  upoa  tl^e  point,  isthetkcr  d>e  afT^goe^ 
of  the  mort)gag;e  'virere;(<>:'ipe  ^n£de|^  j^ 
having  notice  of  the  truftfor  the  benefit 
of  young^t  children  ?  And  the  court  held, 
the  bare  poitit  of  notice  pf  the  jwrill,  .ii|<feis 
cafe^  was  n0t  Ail^cicnt       :.  ;  ■   ]t, 

Nogent  V,  So^  where  an  acceptor  aflig^cid  over  a 
Gifford.  mortgage  fierm  of  hi^teftator  to  ,yf^  as  a 
Nov.  13.  fatisfiuftion  .iOf  a  debt  due  to  ^^  from.him- 
i73?»  felfi  it  was  obgtsdcd  in  favour  of  the  ^aJO^h* 

ters  of  thie.  teftator^ .  ^9  wi:ne  ci^HOrs 
under  a  marriage  iettlemeni:,  that  the 
aiBgnee  took  this  aflTignnft^t  with  notiice 
chat  it  was  the  teftamentary  aflets  of  the 
tcftator.  Bitxt  the  cowt  held  the  alienation 
to  be  ^ood. 

Btrtj  if  fuch  piirchafcr  from  aa  executor 
hath  exprefs  notice  of  a  debt  due  from  the 
teihtOT'  ftiill  unfatisfied^  and  there  be  a 
contrivance  between  him  and  the  exeqjitor 
to  defeat  a  jaift  debt,  fuch  tranfftftion  will 
be  void  agaiflft  creditorit 

Thus, 
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Tliuhp  .where  H^  !boing!  indebted  tb  C.  Cran«v. 
ohbohd>  died  pofiefibd  of  a  great  perfonal  ^Vern  616 
eftate,  and  made  fF.  executor  and  devtfire, 
vko  wafted  the  eilate ;  D,  having  nsiice  of 
€"s  dcbt^  bought  a  l^fcjkold  ^ftate  of  ^» 
hj  difcounting  20Q/1  due  from  £/,  5504 
idue  from  W^  and  by  paymcftt  of  150/  in 
flfionbyt;  on  a  bHi  fSed  by  C.  to  have  fatif^ 
£aidthn  for  faia  debt  out  of  the  les&hold 
eftate  bei*ig  part  taf. //*s  alfets,  the  quef* 
tion  was,  whether  this  was  a  good  fate  to 
bind  a  creditor?  And  it  was  held  it  was  not, 
for  D:  was  a  p»ty  confenting  to,  and  con^ 
trivii%g,  2^d(rv^ihit^ 

So,  where  the  devifee  of  -an  eflaate^  la  Ithellv, 
truft  for  payment  oi  debts,  aiotgaged  the  ^^«- 
^at€  to  one  of  the  c? edctora,  with  notice  j  • 

and  the  <jucftk)n  was,  whether  fuch  credit 
tor  ftlouid  tcx^vci  them  by  way  of  fecurity 
for  his  own  debt,  as  wett  'for  the  old  ckte, 
as  for-  the  money  lately  advanced?  The 
Chaficcllor  was  of  opinion,  that,  though 
the  general  rule  was,  diaic,  a  piUrchafor  ci(r 
mortgagee  need  -not  fee  to  th^  appljcatioii 
of  the  moneys  wh#rc  there  was  nofchedulc 
of  the  debts,  y«,  this  ruk  was  neiKer 
carried  fo  far,  as  to  put  it  in  the  power  of 
-the  devifee  jA  truft,  orofth^  heir  at  law, 
i¥l|o  in  equity  was  coalidered  a3  a  trtjdee, 
to  favour  one  creditor,  which  would  be  th^ 
pwfecjucftc?   if   icljip    W43  allowed.     Such 
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creditor,  as  to  his  old  debt,  could  not  be 
put  bto  a  better  condition  by  taking  the 
mortgage,  but  mufl:  come  in,  farifaju^ 
with  the  reft  of  the  creditors  :  for,  the  -eftatc 
was  a  fecurity  in  the  hands  of  the  truftec 
bcfor<^  and  fuch  hioVtgagc  only  operated 
to  change  the  courfe,  which -die  court 
would  not  fufFer  the  truftec  to  do^  confider- 
ing  the  giving  preference  to  one  creditor, 
as  a  fraud,  which  thc)  court  wotild  not 
allow. 

So,  where  there  was  a  charge/  upon  a 
teftator's  eftate  for  fccuring  a  Jpcific  fum, 
and  afterwards  a  mortgage  made  by  the 
executor  \  it  was  held  in  the  Houfe  of  Uords, 
oh  ixK  appeal,,  that  fuch  fubfequent  mort>- 
gagec,  Ibould  not  preyailagainft  the  de- 
vlfees claiming  under, the  charge.     The  cafe 

Humble  v.     ^^  ^^  foUows,  5,  haying  a  term  for  twenty- 
Bill,  et  ah       one  years  in  a  printing-office,  mfide  his  will, 

Micr."j  Tov'  *^^^  thereby,  charged  the  fame,  together  with 

Sc,  Brown's  other  lands,  with  payment  of  hi^  debts  and 

s'/^Vmer  legacies  j  he  then  expresfly  devifed  to  his 

V0I.8.P.427.  executors  all  his  right  to  the  printing-office 

Ca.  13. 4^2.  ^^^    ^    benefit    coming  therefrom;   and 

2.  p.  270.        Milled  that,  out  of  the  profits  thereof,  and 
■  of  his  lands,   his   executors  fhould,    inter 

alia,  pay  the  intereftof  aoob/,  to  his  daugh- 
ter G.  and  her  hufband,  •  and,  out  of  the 
overplus  of  thefe  profits^  fhould  raife  the 
jocp/,    and  puf  it    out  to  intereft,   and 

made 
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.made  G.  folc ; executor,  until  his.  fpn.C 
JB.  attained  twenty-one,  and,  then,  he  apT 
pointed  both  of  them  executors.  After- 
wards  G.  and  C  B.  mortgaged  the  term  in 
the  printing-office  to  5.  for  looo  /,  which 
-mortgage  was  afterwards  affigncdto  H.  who 
advanced  1800/;  and  it  .was  i»fifted,  there 
was  no  occafion  to  fell  to  pay  debts,  and 
that  Hy  having  notice  of  the  will,  toolf 
the  eftate  fubjeft  to  the  iooo/.  But  the 
court  was  of  opinion,  that  the  executor 
of  a  teftamentary  cftatc,  had  the  power 
over  it,  fo  as  to  alien  or  fell,  as  he  ihould 
judge  neceflary,  and  that  if  he  fold  in  pre- 
judice of  a  refiduary  or  fpccific  legatee, 
they  might  have  their  remedy  againft  the 
executor,  but  not  follow  the  eftate  into  the 
hands  of  a  purchafor :  and  therefore,  de- 
creed an  account  to  the  plaintiff,  of  the 
rents  and  profits,  and  that  he  ihould  enjoy 
the  printing-office,  ^nd  the  defendant^ 
redeem,  -or  be  foreclofed  j  but  this  decree, 
as  to  fo  much  of  it  as  tended  to  the  preju- 
dice of  the  -appellants,  was  afterwards  re- 
verfed,  upon  an  appeal  to  the  Houfe.of 
Lords. 

If  a  deed,   by  wKieh   a  prior  charge  is 
made  upon  an  eftate,  be  delivered,  among, 
other  papers  relating  to  the  title  thereof,  to 
an  intended  purchafor,   he  will  be  taken  to 
have  notice  of  the  prior  incumbrance;  it 

being 
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tcin^  ncccfrarily  prefumcd,   that    fo   ma- 
terial a  circumftancc  could  nd^  cfcape   his 
notice,  or,  if  it  did,  it  muft  be  through  grofs 
'  negleft. 

Fertartv.  Thus,^  where   the  plaintifF's   father   and. 

Cherry  etal.    rnothct  fold  an  feftate  to  C.   and  his  heirs, 

iVern.  384*       ...  ^  . 

which,  purfuant  to  an  agreement  made  on 
their  marriage,  had  been  fettled  on  the 
plaintiff's  father  for  life,  part  on  the  mother 
for  her  jointure,  remainder  of  the  whole 
on  the  firfl  and  other  fons  in  tail  male ;  and 
the  conveyance  was  made  by  deed  and  fine. 
C,  upon  his  purchafe,  took  in  a  mortgage- 
term,  which  was  prior  to  the  fcttlement,  cnter- 
(cd  and  afterwards  fold  the  cftate  to  Hd  and  /. 
It  appearing,  by  the  proofs  in  the  caule,  that 
C,  the  firft  purchafor,  had  noiic0  efthejettle^ 
igg?y/,^nd  that  the  fame,  amongft  other  writ- 
ings, were  delivered  to  h[m ;  the  court 
decreed,  that  C.  (hould  account  for  the  con- 
fideration  money,  for  which  he  fold  the 
eftate,  with  intercft  from  the  deceofe  of 
the  plaintiff's  father  and  mother,  thereout, 
difcounting  what  was  due  on  the  mortgage 
made  prior  to  the  fettleroent^ 

Ibid.  385.  And,  if  it  doth  not  appear,  upon  the  face 

of  fuch  fettlement,  whether  it  be  voluntary, 
•  or  on  articles  before  marriage,  and,  in  .con- 

fcquence,  whether  to  be  confidcred  as  bind- 
ing agaioift  creditors .  or  not,   that  will  not 

alter 


\ 
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alter  the  cafe^  lor  thepurchafor^  fai^^tog  notice 
of  the  deed,  muft,  at  his  perilj  purchafc> 
and  be  bound  by  the  effect  of  it.  ■" 

.  But,  in  the'laft  cafe5  the  bill  was  difmifled^ 
ss  to  H*  and  I,  who  were  made  deficodantSy 
they  having  pleaded  that  they  were  purchaf- 
crs  without  notice  j  and  the  plaintiff  not 
being  able  to  prove  any  notice  againft  thcmj, 
there  being  no  foundation  to  prefume  know-* 
ledge  of  the  fettlement,  C«  being  able  to 
make  a  good  title  wicho^t  it^ 

The  adherence  to  this  ruk  of  equity  is 
fo  ftri<fl,  that,  although  there  be  no  pofitivfl 
notice  contained  in  a  deed>  yet  if  there  be  i 
words  therein,  from  which  the  cxiftencc  / 
of  a  prior  incumbrance  muft  neccflarilyjbe 
imgljcdi  it  will  be  fufficient  to  charge  a 
purchafor^ 

Thus  wheni  a  creditor  by  judgment,  in  Moixottv. 
1698,  for  600/,  came  to  an  account  with  ^  y^^^  -^ 
the  conufor  in  the  year  1707;  and  fettled 
the  remainder  due  open  the  judgnrient  at 
420/,  ind  took  a  mortgage  m  fee  for  thte 
fum,  as  a  collateral  fecurity  ,to  the  judg- 
ment, and  one  S.  an  attorney  in  1716,  took 
an  aflignment  of  this  mortgage,  in  which 
there  was  a  recital,  /iw/  90  /,  the  ttmfidtra^ 
tion  of  the  affignment,  was  then  tht  full  worth 
$f  the  efiaPt.  S^  was  likewifc  in  poflEcfliori 
Z  of 
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df  andther  mortgage  made'in  ififfS,  upon  the 
fame  tftatCj'  as  was  fubjedb  to  the  judgment 
in  1698,  and  the  mortgage  in  -1707  :  it  waa 
refolvcd  S.  fliould  not  be  allowed  to  tack 
the  two  mortgages  together,  fo  as  to  defeat 
intermediate'  incumbranced  between .  the 
years  16&8,  and  1698;  ind« yet  the  mort- 
gage in  1707,  fhould  hive  relation  back  to 
the  judgment  in  1698,  and  by  confolidat- 
ing  them  together,  Ihould  intitle  S.  to  re-^ 
Ceive  thefum  due,  upon  that  judgment,  prior 
to  creditors  after  the  year  1698  ;  but,  as  to 
money  reported  due  lince  the  mortgage  in 
1707,  it  Ihould  be  paid  only  in  priority  to 
creditors,  fubfequent  to  1707.     One  ground 

of  which  decifion,  was,  that  the  words  in 
the  recital  of  the  affignment  of  the  mortgage 
in  1716  ;  viz,  ^'  that  90  /,  the  confideration 
money,  was  the  full  worth  of  the  eftate,  at 

that  time^^  naturally  implied,  that  there 
were  intermediate  incumbrances,  and  there- 
fore, to  give  5.  the  advantage  of  tacking 
both  rportgages,  would  be  contrary  to  his 
own  intention  ;  for,  at  the  time  he  took  the 
aflignment  of  this  fuifne  incumbrance,  he 
muft  know  the  eftatc  was  worth  no  more, 
from  the  very  words  of  the  recital. 

But,  a  fufpicion,  from  deeds,  in  which  a 
prior  incumbrance  is  recited,  being  in  the 
hands  of  a  family,  is  not  fufficient  evidence 
of  notice  to  afFcft  them,  if  they  claim  under 
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a  fettlcmcnt>  which  ijiight  be  mack  hy  an 
apparent  owneri  without  looking  into  the 

deeds,   for  in   fuch  cafe  fom^thing  further 
muft  be  (hewn. 

So>  wherfc there  was  father,  mother,  and  foni  Jf  ^^J^J^  *^* 
snd  the  father  fettled  an  eftate  on  hinnfelf  1  Vez.  387* 
for  life,  thert  to  his  wife  for  her  jointure, 
and.  oti  her  death,  to  the  fons  of  the  mar- 
riage ;  under  which  fettlement,  the  wife  and 
fon  iniaftcd  on  being  purchafors  for  a  valua- 
ble Confideration,  without  notice^  Notice  of 
a  prior  charge  was  proved  againft  the  father^ 
by  retitall  on  his  own  conveyances,  and  ia 
part  by  his  own  admidion ;  but,  as  to  the 
wife  and  fon,  there  was  no  proof,  but  fr<MW 
thefe  deeds  being  in  the  hands  of  the  fami- 
ly, which  was  held  not  fufficient  to  afFedl 
them  with  notice. 

If  a  deed,  or  other  paper  which  is  deemed  2  Vez*  ^$6^, 
conftrucJlive  notice  of  a  prior  incumbrance, 
;be  found  in  the  cuftodyof  any  one,  it  will 
be  no  objedtion  to  the  charge  of  notice>  that 
it  docs  not  appear  when  it  came  there  ;  for 
if  a  perfon  admits,  or  a  deed  be  proved  to 
bt  in  his  ruftody,  whether  as  reprefcntative 
of  another  or  otherwifc,  it  will  be  incum- 
bent .  upon  bim  to  (hew  when  it  c^me 
.there,  for  it  is  impolTible  for  the  other  (idc 
.tofhcwit. 

R  Notice 
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Merryof.  >'  Notix!c  t6  a  rnan's  fcrivChcf,  «tt&m&y^ 
1  Ch.  Ca.  jsA  ^g^nt,  or  counfel,  is  fofficicnt  notice  to  the 
I  Vez.  69.    \narty  himfelf. 

2  Vez.  477. 

Maddox  V.  ^j,^  therefore,  where  M.  fufFcrcd  a  reco- 

I  Vez.  61.      v^ry  of  an  cftate    in  jf.    and  then  fettted 

all  Ms  lands  in  ^.  tipon  his  family ;  after- 
wards a  tenement  in  /i,  of  whidi  he  had 
the  reverfion  after  an  reflate  for  life,  defcehd- 
ing  to  him  in  tail  by  the  death  of  the  tenant 
for  lifej  he  fuffered  a  recovery  of  it,  and 
devifed  it  to  his  younger  fon  in  fee.  Then 
M.  mortgaged  it,  together  with  200  /,  that 
he  -had  a  power  to  change  on  the  f^tkd 
tftate,  for  ftcuring.  260A  which  he  borrowed, 
and  then  he  died.  The  mortgagee  applied 
to  the  elder  /on  for  the  money,  who  at 
ftrft  diCputed  the  payment,  but,  afterwards, 
fubmitted  thereto,  upon  the  mortgsj^gee^s 
afTigning  to  him  the  tenement  fo  charged, 
khat  he  might  ftand  in  the  mortgagee's  .pfe'ce; 
to  which  the  mortgagee  agreed,  upon  bis 
covenanting  to  indemnify  him  for  mflkii1(g 
this  affignment,  he  having  heard  of  thfe 
•^roungcr  fan's  title.  The  eldefi:  foa  then 
onortgagcd  the .  tenement  to  5,  who  '^iiad 
advanced  the  money  to  pay  off  the  former 
-mortgage.  It  was  fworn,  that  B*s  s^ent 
was  pfefent  at  the  execution  of  the  aflign- 
quent,  when  the  indemnity  was  infifted 
upon :  and  the  agent  depofed,  that  the  deeds 
were  laid  before  counfel,  who  made  objSc- 
i'—  tions 


/ 


Uc^ns  abotit  t^  {^atntiff 's  titles    Tiie  aSigik^ 

txlient  itfeif  was  ftrong  evidence  'of  noticcj 

&r  tt  ibaiiiot  che  face  of  an  a(|]gDmefi(i  lio  * 

^erfon    having  the  equity  of  itdemption^ 

but^  5»3rs  made  fiffbjcA  to  the  etjnity  of  fc* 

iiwHpci^a ;  ik»d  was  plainly  meant  to  keep 

tht  itiDn^age  on  footj    if  any  other  perfon 

had  eke  '^uky  <>f  redemption*  a$  the  cover 

fitant     to    indemnify    alio    fuppofed.    One  iVez«4S5« 

«)aicftiioa  vdEts,  i^hechtr  the  laft  mortgagee^ 

kad  k)Ot  notii^e  df  the  youiigeft  fon^s  title  ? 

A*ml  the  ^ooit  heldj  here  was  f«ch  evidence 

of  general  ndtiJDe,  either  to  thfe  party  himfclfi 

or  to  bis  agent,  to  take  cate,  as  made  it  necef- 

foryTorhiiti  to  i^quii*e  into  the  title,  whlchnot 

^iavkigdone,  he  mufttak^the  conftqueiicc* 

S04  ,wbf re  £.  nSortgagcii  hia  txMuipr  o(,£.^  BrotkHion  v 
to  AL  andhn  fadrs^  for  fe&ufing  jOOQ/i  Hatt.  j^ #1/. 
#feQf)^ards  G.  tiwf  father  pf  the  plaintiff  ^.  a  Vorn,  574^. 

|«AC  £•  jzioo/.rand,  ^^y  doisdi  r4ei;iting  M'$ 
iww^ge^  he^deglaredj  thati  ^^^  ^hp  3^00/^ 
Afid  .inter^ft  iwd,  the  fiJU^m  flipM^d  il^nd 
/C^acgeds  and  ^  a  fecurity  ibr  (f's  ip^-^ 
A0y^  A£.  te'^^  tH>  fatty  t4  this  d^.  Aftcr- 
mAt(^B  H^  one:  of  fhe  defencUm«,  lent  £. 
4Q0  4  aA4  •0:|)taiiicd  .a  4epree  /rpm  S.  ,and  M^ 
fb^  4i$er«a^.  ^as  paidj 'Aerate  ifapuld^  ipi 
'4tie^«.e*t,plac^,  ftand.ifhaxged  .viUaihe  4.00/1 
;«Ad  ia.iikr^'SOia^nnfr  "for  C  anji.f^ver^l  other 
-dpfend^nta.  :^ll  the  .fecttritieg  Were  tranf- 
jwS^i  ^  .4;jie  ilM)p  of  ^,  and  T.  ,fcriveners, 
vk9  jVAf e  ^itneJSes^  engroiTed  th^  wxitiAg^, 
-     • '  "^^  K  a  "  and 
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and  were  in  the  nature  of  agents  to  all  the  fcve-*- 
ral  lenders.  The  queftion  was,  whether  B, 
fliould  be  paid  next  after  M,  or  whether  M 
and  the  others  Ihould  be  preferred,  becaufc 
they  had  got  a  declaration  both  from;  E^ 
and  Af,  who,  by  that  means,  became  a  truftce 
for  them,  after  his  own  money  paid  ?  And 
it  was  decreed,  that  B.  fhould  be  paid  next 
to  My  and  io  on,  as  the  mortgagees  flood  in 
order  of  time ;  for  notice  to  the  agent  was 
good  notice  to  the  party,  and,  confequently, 
thofe  that  lent  laft,  muft  come  laft,  having 
notice  of  what  was  before  lent. 

And  the  law  will  be  the  fame,  though 

one.  perfon  be  agent  for  both  parties,  nor  is 

it  material,  on  whofe    recommendation  or 

J-c  Nev<  V.     advice  the  agent  was  employed.  For,  where 

^V^^^i*        a  woman  pleaded  that  the  agent,  who  made 

^  *   ^*      her  marriage  fettlement,  was  not  employed 

for  her  but  as  an  attorney  for  her  intended 

hufband,  admitting,  that  he  might  prepare 

the  articles,  fhe  having  a  confidence  in  him 

^om    Her  hufband*s  recommendation;    fo 

that  her  general  denial  was  to  be  taken  with 

this  admiflipn^   which  left  it  open  to  the 

proof  of  notice  to  her  agent,  although  pcr- 

fonal  notice  was  denied;  it  was  obje£led, 

that  notice  to  her    hufband's  attorney  or 

•  agent  would^not  affcftheri   but  it  was  held 

^that  fhe  had  fufficientl^  admitted  that  -  he 

*  was  agent  or  attorney  for  her,  by  her  con- 

*  fenting  to  his  preparing  articles,  fronfi  a  cori- 

*  ^     *  fidcncc 
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fidence  in  her  hufband  j  and  that  it  was  no 
matter  what  ground  flie  went  upon^  or  upon 
whole  recommendation  or  advice,  it  being 
the  fame  thing  to  the  plaintiffs ;  for  it  would 
be  very  inconvenient  and  mifchievous  to 
take  into  conlideration  fronri  whence  an 
agency  arofe.  Nor  was  ic  material,  that  the 
kpfband  alfo  employed  him,  there  being 
fcveral  cafes  where,  in  marriage  fettlemcnts, 
the  fame  counfel  or  attorney  was  employed. 
on  both  fides,  who  would  be  both  affe&ed 
with  notice  to  him,  it  being  the  fame  to  a 
perfon  having  an  equity. 

If  one  purchafes  in  the  name  of  another 
perfon  without  any  authority  from  him  fo 
to  do,  and  he  not  having  notice  of  this 
intention,  yet,  if  he  afterwards  agrees  to  it^ 
he  makes  the  former  his  agent  ab  initio^ 

Thus  where  G,  in  1699,  lent    fT.   lool,  je„ni„gsv. 
upon  a  furrender  of  copyhold  lands,    but  Moore  et  aL 
neglcfted  to  get  the  furrender  prefented  at  s7rBrowi 
the  next  court    day  as  he  ought  to  have  Pari.  Ca.  244. 
done,   for  want  of  which  the  furrender  was  ^' '=''^-  Mer- 
void,  according  to  the  cuftom  of  the  mapor.    i  ch,  Ca.  38.' 
In  1703,  B.  agreed  with  ff^.   to  purchafc 
the  mortgaged  premifes  for  400  /,  and  took 
a  furrender  in  the  name  of  Af,  who,  after- 
wards, confented  to  become  the  '  purchafor, 
and  paid  the  money.    Jt  was  proved,  that  B, 
Vhilft  he  was  treating  with  /jT,  had  notice  of 

R  3  the 
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th^  former  ificumbr^pcey  f^d  (k«r^foi;(^  ^ 
clincd  %o  purchafc  in  hfe  pwa  n^if?fi$  ;h>4 
fook  tlie  fur  render  in  thi  i^amf  of  ibf^  fKv4 
pr6cure4  him  to  becomei  9  purch^forsr  that: 
JS.  might  be  paid  s^  debt^i  which  My  OWf  ^ 
Jifinii  out  of  th^  cgpfideratipfi  mopey^ 

On  ^  bill  filed  by  the  exe€ut6F  of  G/ Jftfi 
pleaded  himfelf  to  be  a  purchafop  wiffeout 
jiofice  of  the  plaintiff's  dcrji^nd  |  ^rtdl  thac 
his  furren^er  "vva§  prcfented,  apd  he  s^doiitr 

ted  tenant^  without  notice  of  G^s  furrender^ 
which  was  kept  in  his  pocket,  and  npt  pre- 
fented  till  long  after  his  purchafe,  furrender^ 
l^nnittance,  and  payment  of  hisf  coRlidpra- 
tion  money.  But  ic  wa^  adjudged  at  the 
Rolls,  that  notice  te  B*  was  fufficieivt  to 
^ffeft  Mi  for,  though  he  di4  npt  employ 
B.  %o  purchafe  for  him,  or  kcew  any  thing 
of  it  until  after  B.  had  agreed  and  ?aken 
the  furender  in  his  name,  yet  he,  biy  ap- 
proving of  it  afterwards,,  had  made  $^  ]ih 
agent  a^  initio ;  and  M.  was  decreed  to 
pay  the  400  /,  and  intercftjj  or  tp  furrcn^ey 
(o  the  execytpf  of  G, 

Gafe  of  Ld.        But,  examining  a  tide,  in  the  ordinary 
Faiconbridgc  ^^^^^  ^f  bufipefs,  which  ca^jHOi  be  fupp€)ic4 

369.  Ibid,       to  make  any  imprefliQm  a^  tp  any  firture 
379^  pvcnt.  Will  not  operate  aa  conftruftive  nor 

p$fitp  anagfcat  in  genera}>  or  e^^nfcl^  oip 

ftttorncy 


t  ^  } 

attorncY)  to  aflfcib  his  client  oa  a  fubfcqucnt 
tranfa^tion^  at  a  diftant  period;  far,  an 
agent  or  coiinfel  cannot  be  fuppofed  to  re- 
member every  particular  circumftance,  con- 
fined in  deeds  or  papers  that  come  under 
Jii^  perufal. 

Thus,  where  lands  were  fettled  by  F.  on  ^hhaker 
his  marriage  in  1734,  which  he  mortgag-  Barnard  220. 
cd,  among  others  in  1736,  to  ff^,  who  had 
no  notice  of  the  fettknient,  and  R.  was 
employed  as  agent  in  making  both  th^e  Set- 
tlement and  the  mortgagje.  One  queftion 
wasj  whether  fF.  {hould  \k  confidered,  as 
having  notice  of  the  fettleme^t,  it.  having 
afted  as  agent  on  both  o^cafipns  ?  And  the 
court  held,  that  affecting  a  ptrfon  with 
notice  of  the  title  of  another>  by  reafoa  o£ 
his  agent's  having  notice  of  it,  had  not 
heen  carried  fo  far,  as  to  afFe^l  the  principal 
unlefs  where  the  agent  had  it,  at  the  time 
cf  his  tranfaftion  with  him^  and  that,  as 
the  notice  which  the  attorney  had  of  the 
fettlement,  in  this  cafe,  was  two  years  before 
the  mortgage,  the  mortgagee  could  not  be 
jiffeaed  by  it. 

It  hath  not  been  fettled,  whether,  vi^here  Cilb.  Kq. 
onc^employs  an  attorney  or  cpunfel,  antl,  for  ^^^'' '"'  ^' 
w^iit  of  difp^tch,  takes  the  matter  afterwards 
out  of  his  hands,  and  give$  it  to  another 
•^eAt  tofio^fiii  and  the  firft  agent  acknow- 

R  4  leges 
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leges  notice,  but  no  proof  of  notice  of  i 
prior  incumbrance  can  be  had  againft  the 
fubfequent  agent,    notice  to  the  firft  agent 
fhall  bind  the  party  himfelf.     But  it    ftems 
reafonable  that,  in  the  cajt  fui^  the  client 
fhould  be  bound  i   for,   the  firft  agent  is 
ftated  to  have  entered  upon  the  btifinefs,  the 
laft  agent  to  have  finiftied  it,   and  the  law 
prefumes,  that    whatever   is  known  to  the 
agent  is  likewife   known  to  the   principal  j 
therefore,  as  the  client  muft  be  confidered, 
in  law,  as  taking   the   bufineft  out  of  the 
bands  of  the  former  agent  with  all   the  in* 
formation  the  former  agent  had  thefeuponj^ 
the  client  muft,   confequently,   be  confider- 
ed,   either  as  having  loft  that  knowledge 
on   the  transfer  to    the  laft  ^gent,   which 
would  be  abfurd,  or,    :iis  delivcrifig  the  mat- 
ter over  to  him  fubjedt  thereto  :  any  other 
conftruftion  would   open  a  door  to  great 
fraud  between  a  firft  agent  and  his   client^ 
for,  then,  the  latter,  on  difcovery  that,  the 
former  had  notice,  might  remove  any  im- 
pediment arifing    from    notice  to  his   firft 
agent,  by  taking  the   bufinefs  out  of  his 
hands  ^nd  giving  it  to   a  new  agent. 

But,  the  law  might  be   more  doubtful,if 
the  firft  agent,  by  any  accident,   had  given  * 
up  the  bufinefs,  without  entering  thireupon  i 
for,   it  would  be  carrying  this  doftrinb  of 
notice  very  far  indeed,  to  fay,  that  thft  rtlcer ' 

depQfiting 
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if^epofiting  tlic  papery  in  an  agent's  hands^ 
-with  a  view  to  employ  him,  and  taking  them 
away  before  infpefted,  Ihould  be  notice  to 
tTie  client:  of  a  faft,  of  which,  the  agc//^ 
had  he  infpefted  them,  would  have  found 
hlmfelf  having  notice.     Sedqucere^ 

,  And,  though  an  attorney  orcounfcl  con*  i  Vex*  634 
cerned  for  one  of  the  parties  may,  if  he 
pleafcs,  demur  to  being  examined  as  a  wit- 
ricft,  yet,   if  he  confents,  the  coun  will  not 
r^efufe  reading  his  depofition,  for  the  right- 
to  obje<St  is  his  privilege,  not  that  of  his  client. ' 


If  an  eftate  be  fettled  upon  truftibr  raif-  EarlofPcwi. 
ing  a  fpecific  fum,  and  afterwards  a  mortr  ^^^^'  ^\ 
cage  be  made  thereof  to  a  mortgagee,  with  Jr°^^^*°*^' 
notice  of  that  truft,    and  then   a  fubfcquent   %  Vcz.  485^ 
mortgage  be  made  to  one  who  hath  notice 
of  the  prior  nriortgage,    but  not  of  the  an^ 
tecedent  trqft    of  which  the  firft  mortgagee 
had  notice,  yet  the  laft  mortgagee  muft  take 
fubjeft  to  that  demaqd ;   for  he,  having  nd- 
tice  of  the  fjrft  rqortgage  which    is  prior  to  . 
Kis,  but  pofterior  to  the  truft,  muft  confe-^ 
GLiently  take,  fubjeft  to  the  firft  mortgage^ 
and  being  fubjeft  to  that,  rnuft  be  fubjedt  to 
every  thing  that  was  fubjedt  to.    This  may 
be    proved^  by   confidering   the  right  and 
order  of  redem'ption  in   the  court ;   as  for 
example,    the   cefiui  que  truft  of  the  truft- 
eftate>   having  a  prior  incumbrance^  ttwy 
qqnipel  the  firft  mortgagee  to  redeerxi  hjm  j 

whigli 
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which  if  dojae>  the  fomicr  wijl  hjivc  a  right 
in  both  capacities  to  compel  the  laft  mort- 
gagee or  thofe  claiming  the  benefit  of 
that  mortgage,  to  redeem  him  or  be  fore* 
clofed>  which  mufl:  be  to  redeem  him  as  to 
toth ;  for  a  court  of  equity  will  not  ^akc 
from  the  me/ne  mortgagee  the  legal  cftate, 
which  he  will  have  got  from  the  truftecs, 
vnlch  bis  demand  be  wholly  fatisfied. 

Notice  of  an  aft  of  bankruptcy  will  act 
^  prefumcd  againft  a  j^uifne  mortgagee, 
who  lends  his  money  after  the  aft  of  bank;- 
liiptcy  committed,  to  take  from  him  the 
|)en^t  of  an  eigne  incumbrance  purchafcd 
in;  for  though,  at  law,  the  affign- 
ment  to  the  afllgnees  hath  relation  back  to 
the  time  of  the  aft  of  bankruptcy  commit- 
cd,  and  the  conftruftion  of  ftatutes  be  the 
fame  in  equity,  as  at  law,  yet  it  would  be 
too  hard  to  extend  a  penal  law^  in  a  court  of 
equity,  to  the  prejudice  of  the  mortgagee, 
Belides,  where  a  ftatute  is  to  be  carried  int^ 
execution,  in  equity,  the  rule,  that  a  ^Hrcba- 
Jorfor  a  valuable  confideration  without  notice 
fhall  not  be  deprived  of  any  advantage^  whicH 
will  enable  him  to  defend  hin^felf,  will  be 
applied,  as  well,  in  cafes  arifingunder  an  aft 
of  parliament;,  ^^  \n  thofc,  occurring  a^ 
^omnnion  Jaw, 

CoHctt  V.  Thfis,  where  T'^  having  made  mortgage?' 

Defols  &       gf  fgmc  parts  of  his  eft  ate,  thcfc  mortgages 

afterwards 
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^ervafds   by  mefne   alCgnmenta  becam«  C^tom, 

^^ftcd  \Ti  W.  and  carried  with  ti^em  $hekg4l  '^^^'^  *' 

icftate.,    7*,  tbeii  bfrc^nc^c  4  bapkrupt^  biM;^ 

Ibcf^re  tbc  afljgnmcnt  c?f  5r&  cffcfts  ta  tt« 

«afl[igai|^eS|  W,  ob^aioed  a  rekafe  (^  tbe  e^uiq^ 

fof  redemption  frooi  %.  for  a  yajtuabl^  COq- 

^deration ;  on  a  iuit  brought  by  tlx9  aSigr 

nces  4g3ini):  W.  to  iet  afide   thrfe  conv^y^ 

lances^    it  was  held^  that  a  purchafor  for  ^ 

valuable  confideratipn  without  ngrticeof  the 

bankruptcy,  could   not  )3e  relieyed  ggai|:}fl:. 

An<i>  if  the  mortgagee  hath  a  better  title 
c^  right  tQ  the  leg^l  eilate>  although  it  bo 
not  conveyed  to.  him,  yet  he  may  protect 
Jvimfelf,  thereby,  from  an  af):  of  bankruptcy^ 

So>  where  H B.o^Mayx^x-joi^  wasar^  Wilkerv^ 
refted  at  the   fuic  of  one  S.  for  a  iuft  debt  ^o^dingtoB* 
j^  700  /,  fecured  by  bpnd  j  he,  for  delay, 
pleaded  ^t  was  for  nioneywo|iat  play,  an4  ' 

}ield  out  the  plaintiflr  above  &l  months. 
Which,  jilthough  he  afterward*  paid  thQ 
fiebt  and  many  thouiand  pounds  co  oithers^ 
^nd  appeared  publickly  on  the  exchange^ 
yiz%  adjudged  a|i  ac^  of  bankruptcy  by  th^ 
ftatute  ofjafi.  Afterwards>  in  1717,  H  £f* 
pn  the  marriage  of  the  defendant,  his 
fon,  made  a  ietclement,  by  which,  after 
reciting,  that  he  had  on  his  own  marriage 
fcttfcd  lands  on  truftees,  in  truft,  to  fec'ufc 
%oooly  to  his  wife  if  ihe  furvivcd  i  H  B.  witk 
the  privity  of  the  trufiees,  who  wene  parties 
fq  it^  afligned   all    his  eftate^  right;>    title 

^4 
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and  -intereft  to  the  wife's  relations  for  the 
benefit  of  HS.  for  life,  ind  of  his  wife  for 
life  &c.  The  plaintiff  If^.  was  the  aflrgncc 
tinder  a  ftatutc  of  bankruptcy,  taken  out, 
agaiiaft  5,  fubfequent  to  the  fettlement. 
The  queftion  was,  whether  a  court  of  equity 
would  decree  the  truftees,  of  the  firft  fettle- 
ment, to  aflign  the  term  to  the  plaintiff, 
or  fuflfer  it  to  reft,  in  them,  to  proteft  the 
fettlement  ? 

For  the  defendants  it  was   infifted,  that 
they  being  purchafors  without  notice  of  the 
bankruptcy,  equity  ought  not  to  impeach 
their  title,  if  they  could  defend  themfelvca 
at  law;  and  that,  although  they  had  not  the 
legal  eftat^  in  them,  yet,  the  truftees  of  the 
firft  fettlcnuent,  in  whom  the  legal  eftate 
was,  being  parties  to  the  laft  •  fettlement, 
were  become  their  truftees.    And  it  was  fb. 
held  by  the  Chancellor,  who  faid^  he  took 
it  to  be  the  rule  in  equity,  that  where  a 
man,  was  a  purchafor  without  notice,   he 
fliould.not  be  annoyed  in  equity,  not  onlyi 
where  he  had  a  prior  legal  eftate,  but  where: 
he  had  a  better  title,  or  right,  to  call  for 
thelegal  eftate  than  another;  and,  therefore, 
difmifled  the  bill. 

A  mortgagee  may  tack  a  fuijhe  to  an 
tigne  incumbrance,  notwithftanding  an  in- 
termediate judgment  at  law  ;  for,  though  of 
record,  it  will  not  affcft  him,  without  he  be 
proved  to  have  had  exprcfs  notice  thereof, 
before  he  lent  his  money. 

Thus, 
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-:    TChus,  where  the  plaintiff,  having  a  judg^-  ChurcUav. 
tnent  and  a  mortgage,  exhibited  his  bill   i  0^0^.  35. 
againft    the  mortgagor    and  conufee  of  a  '^'^*^- 
ftatutc  by  the  mortgagor,  to  have  a  difco-  ^^^Zihuu 
very  of  what  was.  due  on  the  ftatute,  that  ^  Ch.  Ca. 
being  precedent  to  the  plaintiff's  fccurities,   '^°* 
and,  upon  payment,  to   have  the  fame  fet 
afide  J  the  conufee  pleaded,  that,  after  the 
extent,    the  accounts  had  been  ftated   be- 
tween him  and  the  conuibr,  and  an  abfolute 
conveyance  of  part  of  the  extended  lands 
had  been  made  to  him  in   confideration  of 
his  re-afligning  the  remainder  to  the  cpnu- 
for  i  and,  that  fp,  he  W4S  a  purchafor, .  for  a 
valuable  confideration,  without  notice  of  the 
plaintiff's  title* 

It  was  infifted,  on  behalf  of  the  plaintiff,  j^^ 
that  his  judgment  being  of  record,  the  de- 
fendant was  bound  to  take  notice  thereof,  at 
his  peril,  and  that,  in  this  cafe,  the  defend- 
ant ought  not  to  proteft  his  pretended  fub- 
fequent  purchafe  by  his  precedent  ftatute, 
but,  that  he  ought,  upon  payment  of  the 
ftatute,  to  yield  poffcffion  to  the  plaintiff. 


This  was  ftrongly  oppofed  by  the  defend- 
.  ant's  counfel,  who  argued,,  that  though  judg- 
ments were  of  record,  and  a  purchafor  was 
bound  to  take  notice  of  them  at  law ;   yet, 
in  equity,  where  the  conufee  of  a  judgment 
comes  to  be  helped  to  Extend  his  judgment 
^againi):  z  purchafor,  he  muft  prove  exprefs 
'Itaiice  of  the  judgment  in  the  purchafor, 

or. 
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^1  ttfe,  ftaH  never  be  relieved  agaioft  hkn  5 
aiid  i;ipon  this  pokit  die  plea  was  allowed.. 

.fiiiflt^  in  tbe  laft  c^  the  terrti^  *'  mpteSt 
tutsftice/*  muft  be  myderftoed^  astrfed  in  'Ojp- 
jpofitioft  to  oOfiftruftive  notice  arifing  fiwQ 
the  aft  being  oF  record  5  for,  1  apprehend, 
what  iftirfl, tor  fliall  not^  he  confldered  as  evi- 
dence ^-notice  of  a  judgnp^enr,  independent 
of  the  record,  is  typen  to  the  opinion  of  the 
court,  -andrefls,  either  in  pofitive  proof  of 
the  cxprcfsfaft  of  notice,  pr,  in  impiitation 
fi-om  other  fafts  proved,  irreconcilable 
Vith  want  of  notice  of  the  exiftence  of  the 
faft,  notice  of  which  is  charged.  And,  con- 
fequently,  that  if  there  be  any  circumftances 
in  the  <:afe>  ftom  whence  it  may  reafonably 
be  concluded,  that  the  fuj/ne  incumbrancer 
had  notice  of  a  judgment  Handing  out^  at 
tiie  time  of  advancing  his  firft  money,  the 
court  will  not  fuffer  him  to  protefl:  himfclf 
by  €^^^^g  ^^  ^  prior  chacge  on  the  land, 
although  no  exprefs  notice  be  proved. 

If  there  be  feveral  mortgages  of  lands 
lying  in  a  regiftcred  coiwrty ,  each  of  diem 

being  regiftered  in  jdatctr proper  ondcr,  jend 

afterwards  the  morcg^gee .  tigne,  hairmg  tfae 

legal  eftate,  advances  afurther  fum  ofmone^ 

to  the  mortgagor^  the  regiftry  of  the  intor* 

•mediate  incumbranceij  wiil  not  jbea>iiftrti0* 

tive  fiottccof  them  tahim>  to  take  frpat 

-a  .     .- 
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him  thfe  btnefit  t>f  protcfting  hirrtfelFby  hi» 
legal  title. 

Thus,  where  A.  lent  money  on  1  ands,  the  Bedted  ♦* 
mortgage  b^ngtlulyregiftertd,- and  after-  fg^^^J^^ 
wards   5.  lent  money  on  mortgage  on  the  615.12. 
fame  fectrrity,   and  Tiis  mortgage  was   alii 
Tfegiftered,  and  then  A.  advanced  a  farther 
turn  on  the  fame  lands  withotrt  notice  of  the 
-feoond  mortgage;   it  was  held,    by  Lord 
Chancellor  Kingy  that  the  regiflcring  of  the 
fecohd  mortgage  was  not  amfiruSlive  notice 
te  ithe  firfl:  -mortgagee  before  his  advance* 
ment  ofthelatter  fums  ;  for,  though  the  fhi« 
tutc  avoided  deeds  not  regiftered,  as  againft 
jpurcha&rs,  yet,  it  gave  no  greater  efficacy 
.CO  deeds  that  were  regiltered,  than  they  had 
4^&re« 

So  in  4  later  cafe  where  W*  advanced  Wy-^j^jai 
"fioo  /.  on  a  tnortgage  in  ¥orkJbm,  and  regi-  et  ai.  ^. 
'ftered  it.j  ^afterward&^ST.loBt  a-fum  of  money,  ^^^^ 
^ftnd  took «  judgment  -for  it,  which  wa:3  eXfo  2  £.Ca«  Alv, 
firgtflaencd,  then  fT.  advanced -a  further  fun>,  ^^  ^* 
-but  without  «ny  exprefs  ^notice  of  the  judg*- 
mont ;  k  was  argued^  on  a  bill  brought  by 
i^^.i^foraclofe,  that  jK^.  ought  to  redeem,  on 
"paying  the  fii>ft  M(mgago ;  for  that,  where 
Tuchtegifters  prevailed,  every  incumbrancer 
'fixould  be  fatifified  according  to  the  prioriiy 
of  his  iTgiftcr^  and  that  the  regiflxrhigX^a 
judgment  was  cofiilru^ive  notice  to  ^^«  iuf* 

fiicienc 
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ficient  to  deprive  him  of  the  common  bene-* 
fit  of  a  court  of  equity,  whereby  a  firll  mort- 
gagee,'without  notice,  was  to  hold  till  all 
fubfequent  incumbrances  due  to  him  were 
^ifcharged.  But  it  was  refolved,  that  theic 
ftatut^s  avoided  only  prior  charges  not  rc- 
giftered,  but  did  not  gwtjubjequent  convey- 
ances regiftered  any  further  force  againft 
frior  conveyances  regiftered,  than  they  had 
jjefore  J  and  that  to  have  affefted  ^,  K^  ought 
to  have  given  him  notice  when  he  advanced 
his  money ;  for,  though  IV.  might  hav? 
fearched  the  regifter,  yet  he .  was  not 
bound  fo  to  do. 

This  conftrudtion  of  the  regiftering  aft, 
appears  to  me,  ronfonant  to  the  general  prin- 
ciples of  law  and  equity;  for,  if  the  fecond 
mortgagee  had  ufed  due  diligence,  he  might 
have  informed  himfelf  by  the  regifter,  who 
i^ras  the  prior  mortgagee,  and  by  ferving  an 
a6tual  notice  upon  him,  effeAually  fecured 
himfelf  againft  any  further  loan  :  and  there- 
fore this  cafe  falls  within  the .  common 
rule,  that,  where,  of  two  perfons  equally,  in- 
nocent, or  equally  blameable,  one  muft 
fuffer,  the  lofs  (hall  be  left  with  him  on 
whom  it  is  fallen.  The  fecond  ni>ortgagcc 
having  no  more  claim  to  equity  than  the 
firft,  the  former  will  be  left  in  pofleffion  Qf 
,  the  benefit,  the  law  gives  hirp,  of  proteftipg 

-timfelf  by.  the  legal  eftate.     .  : .  ^ 

But 
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-  6ut  1  fubfcqucnt  mortgagee,  having  no-  ^^^^'^  * 
tice  of  a  prior  niortgdge  not  regiftered>  will 
not  gain  a  priority,  by  regiftering;  becaufe 
fuch  conduft  is  confidered,  in  equity,  as 
fraqdulei)t>  and  the  party  hath  that  notice 
which  the  act  of  parliament  intended  he 
(hould  haver 

As,  where  iV,  in   171 8,  niarried  his  firft  i^^^^^ 
wife,   and,  on    the  marriage,   a   leafehold  Le  Neve. 
.eflate  in   the  poffeffion  of   his  father,  was    '  ^*^'  ^4- 
eoyen^ted,  in  confideration  of  the  marriage  * 

and  her  pcrfoiial  eAate,  to  be  fettled  on  truf- 
tces,  in  truft,  for  JV*  for  life,  then  for  his 
intended  wife  for  life,  rcnlaindcr  to  the  iflue 
of  the  body  of  N.  by  his  wife,  in  fuch 
jnanner  as  he,  by  deed  or  will,  (hould  appoint. 
The  marriage  was  had,  and  a  fettlement 
made,  in  purfuanc?  of  the.  articles :  the  wife 
had  ifluc,  and  died.  In  174;^  N.  married  a 
fecond  wife,  but,  previous  thereto,  entered 
into  articles  with  her  trultees  for  fettling  the 
very  .fame  eftate  on  himfelf  fVr  life,'  then 
on  h^r  for  a  jbiriture,  remainder  to  the  iflue 
ofthat  marria^e**iand  a  fettlement  was  riiade 
"purfuaht  fhefeco;  '^  The  cftate  was  fubjed 
CO' the  ftatutc  '  7/\Qir^  cap.  20. 

*\^hrch  requires  fcgiftry .  The  firft  marriage 
'articles  and  fettlenrlent  were  never  regiftercd. 
"The  Tecond  were.'  JV.  alfo  mortgaged  this 
'cllate,  as"  abiblute  owner  thereof,  . 

•  *•■    -S  •    .The 
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The  bill  was  brought  by  the  chHdren  of 
the  firft  marriage,  to  have  the  fcenefit  of 
the  fcttleinent  made  on  them,  and,  in  ordttf 
thereto,  to  have  the  ftibfequcnt  articles  aiid 
fcttlcment  poftponed,  though  regifttred. 

The  ground  of  this  application  wa9>  that 
the  agent,  who  made  the  laft  fettlemcnt,  had 
notice  of  the  firflr.  Ahd;  notice  to  the  agent 
having  been  fully  made  out,  the  principal 
queftion  wa5,  whether  it 'Would  afFcft  the 
dcfendant*s^purchafe,  and  oblige  the  court 
to  poftpone  the  'ftcond  articles,  and  fettle- 
mcnt to  the  firft,  notwithftanding  the  re- 
gifterihg  ad  ?  ' 

•  -  / 

And  the  court  determined  it  would;  for 
the  intent  6f  the  aft  vl^as  to  fecure  fgbfe- 
quent  purcliaioh  and  Mortgagees  ag^inft 
^rior  fecret  fc6hve^ances,  "by  letting  a  fubh 
'iequent  piif chafor,  having  rcgiftercd,  pre- 
vail agaihft,  a  prioi;  fecret  conveyance  of 
whicK .  he  hs^  no  notice ;  but  if  he  had 
notice  of  a  prior  cppveyance,  whi?h  was 
vcfte4  property,  th^t  was  ho  fecr<;t^  f  ftaycj- 
a.nce.  T^{ic  ftatute  did  npt  fay^  that,tli^  fijbfc- 
.fluent  purohafor  (hould  i^QX  be  afFcftcd*  ky 
any  equity  whatfoevcr  i  tnerpfoce^  thoujjh  the 
manifeft  operation  of  it  was  to  veft  the  legal 
eft  ate  according  to  the  prior  ryegiftcring*  yet, 
it  was  left  open  to  all  equity ;  for  there  wa» 
no  danger  to  the  fubfequent  purchafor,,  wha 

might 


might  rcfofc^  if  he  had  notice  of  the  prior 

And  tbis  4o<irine  was  confirmed  in  the  Recited  in 
-Hovjfe  ^  Urdu^  upon  an  appeal,  in  tht  lirS!^^;. 
CAf«  4»f.  Jjord  Firhs  v.  VeniftoH  which  arofc  *  Brown's 

in  hreUmd^  Pari.Ca.4s5, 

t  have  hot  met  with  any  cafe  wherein  it 
hath  bofn  determined,  that  a  fuifne  mort- 
gagee, where  there  are  feveral  incumbrancca 
regiftered,  fhall  proted  himfelf,  by  pur- 
chafing,  in  ^vt-tigne  incumbrance,  which 
bring*  with  it  the  legal  ellate ;  but  that  cafe, 
ijj^rtw  t^  f«ll  within  the  fame  reafon  9%  thr 

.  It  isevddent  from  the  preamble  of  the  2* 
and-3.  ^»»,  c,  4.  that  theobjeft  ofchelc^ 
piflature,  in  that  ftatute,  (which  laid  the 
foundation  of  the  ;  fubfequent  regiftcfing 
afts,)  was  to  enable  mprtgagor*  to  «ve 
fuch  fatisfaftory  fecufity  to  monied  men,  » 
would  induce  them  to  advance  their  money, 
on  landed  ftcnrfky,  to  per fons  in  trade,  which 
it  ^^i  thought  w^ouU  tend  to  the  national 
benefit.' 

The  mode  adopted  by  the  legiflature  t^ 
cffeA  this  purpofe,  was,  to  fecUrc  them 
agaiiril  prior  claims;  by.  eftablifliifl^  a  regi- 
fter, '■where  all  incumbrances  that  afFedted 
th?  eftate  might  be  feen  ;  and  by  giving  fecu- 
mies  regiftered,  though  poftcrior  in  date,  a 

S  ^  priority  : 
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priority :  but  it  was  not  ncccflary  to  alter 
the  law,  as  to  the  priority  amongft  iftcurtl^ 
branccs  regiftered ;  for,  if  a  mortgagee  ne^ 
gle6ls  fcarching  the  regiftry,  he  ceafes 
to  be  an  objeft  of  legal  favor.  And,  if  he 
fearches,  and  no twith  (tending  there  be  an 
incumbrance  prior  to  his,  lends  his  money, 
he  takes  the  equitable  eftate,  onfyy  withno*- 
ticc,  and,  having  voluntarily  accepted  it,  of 
courfe  becomes  liable  to  the  incidents  and 
contingencies  to  which  that  kind  of  fecuri- 
ty  is,  in  its  nature,  expofed. 

The  true  conftruftionof  the  aft  therefore 
feems  to  be,  that  it  has  left  mortgagees, 
whofe  incumbrances*  are  regiftered,  in' the 
fame  fituation,  as  to  each  other,  as  they  were 
previous  to  thcfe.ftatutes.  In  which  cafe,  the 
pMifnif  mortgfigee,  having  purchafed  in  the 
firft  incumbrance,  would  have  been  intitled 
to  a  priority  $  he  haying  the  bell  title  in  law, 
and  «s  much  equity  as  the  me/hc  mort- 
gagee. '  ' 


•  -> 


.^^  It  is  an  infallible  rule,  that  a  mortgagee 
may,  in  a  court  of  equity,  proteft  himfelf 
from  difcovery  of  his  title  deeds,  if  he  dct- 
t\ic^  notice.  For,  if  a  plaintiiF  ^riiigs  his 
bill  .to  redeem  ever  fo  ftrongly,  he  is  nqt 
intitled  to  fee  the  mortgagee's  title  deeds, 
bccaufc  a  third  perfon  may  find  out .  a  flaw 
in  them.  The  rule  appears  to  be  the  fame  on 

motion. 
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rnotion,  where  there  is  to  be  a  Tale  toVaifc 
the  mortgage  money ;  this  is  a  firft  principle, 
and  not  to  be  argued^  and  depends  on  the 
fienial  of  notice. 

Thus,  where  the  plaintiff's  bill  was  to  Hall  *;. 
fet  afide  a  conveyance    made  to  the    de-   fE.'cS?* 
fendant  by  A.  on  the  ground   that  the  dc-  Abr.  353,  4. 
fendant  was  no  real  purchafor,  or,  if  he  were, 
yet,  before  his  purchafe,  he  had  notice  that 
the  eftate  was  fubjeft  to   a   truft  for  the 
plaintiff,  and  that  a  leafe  in   the  defendants 
cuftody  mentioned  it.     The  defendant  fworc 
himfelf  a  purchafor   without  notice  of  any 
truft,  and  that  the  leafe  mentioned  no  fuch 
truft.     The  plaintiff  replied.     The  defend- 
ant proved  his   purchafe,  and  the  plaintiff 
proved  no  notice  upon  him.  But,  at  the  hear- 
ing, it  was  infifted,  that  he  ought  to  produce 
the  leafe  to  ftiew  there   was  no  mention  of 
the  truft  y  befides,  the  anfwer  being  replied 
to,  it  was  faid,    he  was  bound  to    prove  it, 
which  he  could  not  do,    without  Ihewing 
the  deed  \  for  he  took  upon  himfclf  to  jodgc 
what  deed  would   amount   to  notice,  and 
what  would  not,  which  he  ought  not  to  do. 
For,  implied  notice  being  as  ft rong  as  exprefs 
notice,  if  the  leafe  mentioned  only  the  date  and 
parties  of  another  deedy  which  mentioned  a  trufiy 
it  was  deemed  an  implied  notice,   which  the 
defendant  might  not  know  5  and,  therefore, 

S3  the 


r  *6?  ] 

rirt  eourt  ought  to  fee  it,  that  they,  might 
judge  of  U* 

Ibid*  But,  it  was  argued  on  the  part  of  the  de- 

fendant that,  being  a  purchafor,  by  the  rule 
of  the  court  he  was  not  obliged  to  produce 
this  leafc,  or  fhew  his  title  ;  that,  this  was 
an  attempt  to  alter  that  rule,  by  a  fide^wind, 
and  that  it  was  as  eafy  to  fay  in  a  bill,  it 
was  in  fome  of  the  deed^,  as,  in  any  one  in 
particular,  and  then  he  muft  expofe  then^ 
all,  which  would  be  of  dangerous  confe-. 
quence  to  purchafors. 


Ibid. 


It  was  replied,  that,  if  the  deed  were 
not  produced,  then,  if  one  had  a  mortgage 
with  a  provifo  of  redemption,  yet*  if  the 
mortgagee  was  hardy  enough  to  iwear  it 
.  an  abfolutc  purchafe,  and  the  mortgagor 
had  no  counterpart,  he  muft  lofe  his  eftatc, 

Jbid,  The  Maftcf  of  the  Rolls  thought  th^t,  as 

this  cftfe  was,  the  deed  ought  to  be  pro- 
duced i  but  the  Lord  Keeper  held  otherwifc^ 
faying,  it  was  a  fide- wind  to  make  a  pur- 
chafor  expofe  his  title,  which  his  Lordfhip 
would  not  do,  unle/s  the  plaintiff  bad  mad^ 
fome  proofs  tending  to  fajfify  the  anfwer,  tq 
induce  him  to  it. 


Brampton  v.       So  where  tenant  for    life,  remainder  to 
Barker.  |jjg  g^.^  ^^^^  mortgaged  for  1 500  /,  the  deed 


r 
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6f  icttlemcnt .  was  produced  aad  fecn  by  cltidVvcra, 
thd  purchafor,  who  lept  the  money,  not*   1 59,  ♦ 

withftandlng  1  being  advifcd  that  the  tenant  '  ^-  ^•^  ^^\ 
for  life,  not  having  then  any  fon  born, 
could  deftroy  the  contingent  remainders. 
And  though,  in  truth,  there  was  a  fon  born 
five  days  before  the  lending  of  the  nioncy, 
yet,  the  mortgagee  having  no  notice  there- 
of, and  having  got  the  deed  of  fcrtiemcot, 
the  court  would  not  relieve  againft  him  by 
compelling  him  to  produce  it. 

But,  in  cafes  where  rhoney,  to^  payoff  t 
mortgage,  is  to  be  raifed  by  falc  of  the  eftate 
mortgaged^  and  the  purchafe  cannot  be 
compleatcd  without  pfoduAion  of  the  titlt* 
deeds,  1  ihould  apprehend^  that,  on  the 
mortgagor,  or  thofe  intereftcd  in  the  fale, 
entering  into  an  agreement  to  take  no  undue 
advantage  thereof,   the  court  would  order 

them  to  be  forth- coming.  ^ 

Thus,  upon  afuggeftioii  that  the  purckifc 
was  made  at  a  price  greatly  under  its  value,   Wagftaff  v.  ' 
the  court  ordered,  that  the    defendant  in   ^^^^- 
the  (uit  (hould  anfwer  what,  and  how  much,    157. ' 
he  paid,   provided  the  plaintiff  confen ted  to 
take  no  advantage  of  the  difcovery  at  law. 

Ifji.  purchafes  an  eftate,  with  notice  of  Harrifonv. 
an  incumbrance,  or,  that  it  is  redeemable,   PrJc.^bh.  51. 
.  '  t    .  S  4  and  ^•«''*aJfo 
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and  then  fells  to  5,  who  has'  no  notice,  whc) 
afterwards  fells  to  C  who  has  notice,  hy 
this  the  notic?  to  J,  the  firft  purch^for^ 
will  not  be  reyl ved  ^  for,  if  it  were  fo, .  an 
innocen;  purch^Qr^  wiihoijt  flotjce/ might 
be  forqed  to  l^ecp  his  ?ftatc  i  he  could  no| 
fell,  and  would  be  accountable  for  all  the 
profits  received  ai  inUkf 

Where  a  mortgagee,  after  nptica  of  % 
fubfequent  mortgage,  joined  with  themort-» 
gagor  in  fale  of  the  land^ .  to  a  ftranger,  it 
was  refplved,  that  the  n^oney  received,  by 
cither,  for  the  purchafe,  ihould  fipk  fo  much 
of  the  mortgage  money. 

t 

A  purchafor  for  a  valuable  confideratien 
fhall  hold,  or  take  place,  againft  a  prior  vo- 
luntary fettlement,  though  he  liathexprcis 
notice  thereof,  at  the  timcof  his  purchafe; 
fuch  voluntary  fettlement  being  made  void, 
againft  a  purchafor,  with,  or,  without  notice, 
by  the  ayth  Eliz.  c.  4. 


C.AP, 


Vid.  Sapc*. 


Tomer  v. 

Turner. 
z  Rep.  Ch. 

Turner  v. 
Crane. 
lbid«  242. 
Sc.  I  Vcr». 
1 70. 


the  money  was  decreed  to  the  heir,  in  the 
former^  to  the  executor ;  becftufe,  up^n  th«(«. 
circumftances,  the  court  determined  whe- 
ther the  mortgagee  meant  to  change  the 
nature  of  his  proper-ty,  irom  perfonal  into 
real.  But,  fince  courts  of  equity  have  con- 
fidered  coiftradfas  On  r/iortgages  as  merely 
perfond,  it  hath  been  fettled  otherwife^  and 
now,  it  is  a  rule,  in  alt  ca/es,  that  the  mort-. 
gage^money  (hall  be  deemed  part  of  the 
perfonal  eftate  and  belong  to  the  executor 
or  adminiftrator^  unlejs^  an  intention  h( 
declared  by  the  mortgagee,  Or  it  appear«i 
evidently,  from  his  conduft,  that  it  ihould 
not  be  fo  confideredj  as,  if  he  foreclofe,  0^ 
obtain  a  rcleafc  of  the  equity  of  rcdennptiort, 
End  get  aftual  poffcflion  of  the  premifcs. 


ThombcK 
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1  Ch.  Ca» 

Noy  t^» 

ElUs. 
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Thus,  where  C.  lent  J5.  500/,  upon  % 
mortgage  by  leafc  and  relcafe,  and  \t  wa$ 
agreed,  by  t  feparate  indenture,  that,  if  C 
fhould,  daring  his  life,  pay  B.  his  heirs,  exe* 
cutors,  adminiflrators  or  affigns  ;^c/,  by  half 
yearly  payments,  at  Lady  dityy  and  MkhuiU 
mas ;  and,  if  the  heirs  of  C  ftould,  within 
fix  months  after  his  death>  pay  to  B.  has 
heirsi  executort,  admimilntcors^  and  affig»i 
the  faid  fum  of  500/,  tben^  the  leafo  Md 
re}eafe  to  ceale  ;(nd  be  void.  B.  diad, 
Icirin^  other  aiTets,  and,  default  haring 
been  made  in  payment  ami  the  pmnifts 
being    thereby   forfeited,  t^e    mortgii^ 

lands 
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lands  dcfccnded  to  his  Ton.  On  a  bill  exhi- 
bited for  redemption,  the  principal  queftion 
was,  whether  the  mortgage-nloney  flioiild  be 
paid  to  the  heir,  or  to  the  perfonai  repreien^ 
tativc  ?  And  it  was  decreed  that  it  ihould 
be  paid  to  the  Utcer^  becaufe^  the  reafon 
of  the  common  law,  in  thefe  cafes,  ought 
to  be  followed,  in  equity,  as  nearly 
as  might  be.  And,  at  common  law,  if 
conditions,  or  dcfeazanccjj  of  mortgages, 
were  fo  penned  a$  to  tnake  no  mention 
either  of  heirs  or  executorsi  the  money 
ought  to  be  paid  to  the  executors ;  for,  it 
came  out  of  thfc  perfonai  eftate,  and,  there- 
fore, ought  to  return  thither  again  \  it  being 
equitable,  that  the  /atisfaftion  Jhould  accrue 
to  that  fund  which  fujlained  the  lojs^  But, 
where  the  defe^;zanee  appointed  the  money 
to  be  paid  to  the  heirs  or  executors,  dif-. 
junElivelyy  if  the  mortgagor  paid  the  money 
precifely  at  the  day,  he  might  cleft  to  pay 
it  to  either  of  them  \  for,  that  would  have 
been  a  performance  of  the  condition,  which 
was  all  he  had  \o  do.  But,  when  the  pre* 
cife  day  was  pafled  and  the  mortgage  for* 
feitcd,  all  eleftiqn  was  gone  in  law  i  for^ 
in  law,  thirrc  was  no  redemption.  And, 
when  the  cafe  was  reduced  to  an  equity  of 
redemption,  it  would  be  pcrfeftly  againft 
equity  to  revive  the  ele6fcio^  of  the  niort^ 
gagor  i  becaufe,  that  would  only  tend  to  % 
^clay  of  the  payment:  of  the  money  as  Ipng 
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fas  he  plcafcd,  and  end  in  compofitions  to 
pay  the  money  into  that  hand  which  would 
ufe  him  beft.  And,  to  fay  that  the  eledion 
ihould  be  in  the  court,  would  be  to  place 
an  arbitrary  power  therein,  which  would 
tend  to  the  inconvenience  of  the  fubjeA  i 
fince,  no  man  could  fafely  pay  the  moncy> 
in  fuch  gafes,  withput  a  fuit  in  equity*  And 
therefore,  fince  there  ought  to  be  a  certain 
rule,  a  better  could  not  be   chofen,    than 

•  •  •      *  * 

to  come  ^  near  as  might  be  to  the  rule, 
^nd  reafon  of  the  common  law  5  and,  as 
the  law  always  gave  the  money  to  the  exe- 
cutor, where  no  perfon  was  named,  or 
where  the^  cleftion  to  pay,  either  to  the 
heir,  or  executor,  was  gone  and  forfeited 
in  law,  (in  which  latter  cafe,  it  was  the  fame 
as  if  neither  heir  or  executor  had  been 
named  in  the  condition  ;)  foi, equity,  fol- 
lowing the  rules  of  the  common  law,  ought 
to  give  it  to  the  executor.  For,  in  natu* 
ral  juftice  and  equity,  the  principal  right 
of  the  mortgagee  was  to  his  money,  and  his 
right  to  the  lan/i  was  only  as  a  depoCt  or 
pledge  for  it  9  therefore,  the  money  ought 
to  be  paid  to  the  proper  hand  that  the 
mortgagee  had  appointed  receiver  of  it, 
which  was  his  executor.  And  then  the  heir, 
who  was  only  a  truftee  to  keep  the  pledge, 
ought  to  deliver  it  back  to  the  mortgagor : 
for,  though  the  heir  had  the  ufc  and  bene- 
^t  of  the  land,  until  redeemed,  yet,  he  had 

it 


•> 
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It  only  as  a  pleidge;  confequcntly,  was  a 

»  #  •     ■  ^ 

UMiftee  to  r'eftorc  it  when  the  rn^rfey  w*^ 
paid  to  the  proper  hand  ;  and  the  heirhim- 
feif,  though  he  was  proper  to  keep  the 
pljedge,  being  land,  yet  was  not  pro^r  tb 
receive  the  money,  :being  purely  perfonal. 
Nor  was  it  hard  that  the  heir  (hould  pdrt 
with  the  Jand,  without  having  thcnboney 
-that  came  in  lieu  of  it,  bccaufe  the  money 
was  originally  parted  with  from  the  perfo- 
nal eftate,  and  would  have  immediately 
« come  into  the  hands  of  the  executor,  had 
it  not  been  placed  out  on  real  fecurity ;  and 
the  right  to  receive  a  fum  of  money,  the  vid.  Supou 
payment  of  which  was  a  perfonal  duty  in-,  3,4^ 
dependant  of  the  condition  of  the  mort- 
gage deed,  ought  always  to  be  certain,  not 
variable  upon  circumftances.  Therefore,  it 
was  not  material,  in  this  cafe,  that  the  per- 
fonal reprefentative  had  affets  without. this 
;money  ;  for,  aflTecs  or  not  aflets  was  not  the 
meafure  of  juftice  to  executor  or  adminiftra-  •  - 

tor ;  but  ferved  only,  as  a  pretence,  to  favour 
the  heir,  who,  either  ought  to  have  the 
money,  if  there  were  no  aflets,  or  ought 
not  to  have  it,  although  there  were.. For  the 
fame  reafon,  i-t  was  not  material,  th^t  there 
wanted  the  circumftance  of  a  perfonal  cove- 
nant from  the  mortgagor  to  pay  the  money ; 
for,  though  the  cafe  of  the  adminiftratqr 
of  the  mortgagee  would  have  been  ftronger 
.with  it,  yet,    it  was  fl:rong  enough' without 

it. 
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It.  tn  thift  tl£t,  z  diftkftiofl  ^z%  taken  be« 
(wecn  a  tAortga^e^  sind  an  abfolute  convey^ 
a»ce  witK  n  collttcral  agreement  to  reccm- 
vey  updn  re*  payrrtent  of  the  J)tirchare  money  j 
«nd  the  court  faid^  that  all  mortgages 
ought  to  be  looked  upon  aft  part  of  the  per- 
ibna^eftate^  unlefs  the  itiortgagor,  in  his 
Ufe^inrie)  6r>  by  his  lad  will,  did  other-- 
wife  declare  and  difpofe  of  the  famc» 

Soj  where  a  mortgage  was  made  in  fcc> 
and  defcendcd  to  the  heir  at  law  of  the  mort- 
gagee^ which  heir  at  law  had  been  paid  the 
money  ten  years  before  application  made 
for  it,  by  tb^  perjoml  reprefentaiive  of  the 
mortgagee  ;  on  the  latter  exhibiting  his  bill, 
he  had  a  decree  for  it,  but,  without  in- 
tereft. 

And,  if  the  mortgage  be  in  fee,  condi* 
tioned,  that  the  mortgagor  (ball  pay  the 
money  to  the  mortgagee,  his  heirs,  execu- 
tors^ adminiftrators  or  afligns ;  and  the 
mortgagee  die  before  the  mortgage  forfeit- 
ed, in  cpnfequence  of  which,  the  mort- 
gagor Has  his  eledion  to  pay  the  money  to 
either  j  yct^  it  will  belong  to  the  executor. 


Barnard.  50.       S^>  ^^  ^  mortgages  in  (t%  a  man's  heirs 

are  truftees  for  his  executors. 

The  bequeft  of  a  fpecific  legacy  to  the  exe- 
cutor, was  held  not  to  bar  him  of  money  due 
2  on 


Sir  Thomas 
Littleton. 
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<m.  mortgage^  Thu$>:'4irh4tc  a  inortgagte  in   Canning  v. 
fWc,  rafer  ^dwffing  feyiral  }egacied»    gave   ^Cau^c^^ 
Jloa/,'  tiot  his  bxQcoCor,  ^Kprfsjkf  willm§^ibaf    187, 
be  jyukd  .»p^;  ir  ^if.  unM  ^ft^r  hk  d^hu  ^\^  ^^™* 
rand  i^tber^  iegacihi  w0x  MJikarged^^  \t  Watf   Sed  ^id. 
«rgued»  in  favour  q£  the  Heir  at  law,  /iitf,    i^Geo.^. 
it  ^as  a.  nccci&ry  imptcattpn  that  Aeejuc- 
<:itf:or  flio«}4  bare  ;ciq  .m»rc  tbaq  thij^jpo^  ^  | 
fer,  it  wa«  tlie  fahn^  a9  if  lie.  hacHf  xpresQy 
^evifcd  tfar  ioo/»  QUt  of  tbe  refiduoof  lii* 
nftste,  afcer  his  dtttt3  and  kgacks^  paids 
tffom  winch,  it  might  be  ftrofigly  infn-red 
lie  meant  no  more.than  that  fum/  and,  not 
the  whcde  irefidM*    But^  the  court  decreed 
againft  the  heir. 
'  •'  •  •         .  "•       - 

^And^  if  the  mortgagor  dpth  not  redeem,   ElGs  v. 
the  adminiftratorihall  have  the  land.     Thujj  ^Tx^\6a^ 
where  the  mortgage  was  forfeited,   the  heir  a  Ch.  Ca.  50. 
«  poflfeOioa  by  defcent,  no  want  of  affcts,  ^^^^ 
anfl  the  ipprtgagor  did  not  offer  to  redeem  \ 
she  heir  of  the  mortgagee  waa  decreed  t» 
iWnvey  the  lands  to^bis  admii^iXtraiior ;  ior 
jiathc  i^siooey,   being;  part,  of  theperlonii} 
eiUt^,  ^Hp^,  We;g)i)e.  to  him,.  U>  would 
xb«  J^d^,  which  was.4t)4ii^i^i;b9ixv€' 

.^.wfe^rt  a  ow^gaac  was \inirfe,  of  a  orovcr/ 

is^i^i^^ld:  l?j  a  fyrrcnder  thereof  to  P,.  wh^  1^  Vera.  3<^. 

was  admitted   tenant,  and  died  in    i^Oy  ^^^  ^g 

leaving  ST.  her  fon  and  heir  and  executor  ^  Wood</idl«» 

?*.  entered  and  was  alfo  admitted,  and,  after-  Nb^worAy. 

'         '  cited  2  Vcm. 

wards,.   19^. 


wards>  by  his  will,  but  without  any  fur* 
render  to  the  ufc  thereof,  dcvifcd  it  to  Rf 
who  was  alfo  adminiftrator  de  bonis  non   to 
P.  jR,  exhibited  his  bill  againft  (?. '  who  was 
heft  at  law  both  to  P.  and  7*.   and  claimed 
this  as  a  real  eftate,   it  having  been  fo  long 
fince  forfeited,  two  dcfcents  caft,  more  be- 
ing due  thereupon   than  the  value  of  the 
eftate,    the    mortgagor  by  anfwer    having 
refufed  to  redeem  and  fubmitted  to  be  fore- 
clofed,  and  the  devife  by  T.  to  the  plaintiff 
-being  void,  at  law,  for  Want  of  a  furrender  to 
the  ufe  of  the  will.  But,  it  was  decreed  to 
the  plaintiff,  as  adminiftrator  de  bonis  non 
to  Pi   and  the  decree  was  affirmed  upon 
appeal,  there  being  no  foreclofure  nor  re- 
leafe  of  the  equity  of  redemption,   in  the 
life-time  of  the  mortgagee. 
^  ■   •'  •  ■ 

^Vcrn.  193*      Although  a    niortgagor,    the  mortgage 

being  forfeited,  releafes  to  the  heir  of  the 
Mortgagee  in  fee,  yet,  the  adminiftrator  fhall 
have  the  benefit  of  that  eftate,  even  though 
there  be  no  debts.  And  fo  it  is  in  cafe  a 
triortgagor  be  foredofed,  or,  that  the  mort- 
gage beof  fo  alhcient  a  date,  as,  in  theordi- 
.    .  dinary  courfe  of  the  court,  it  be  not  redeem- 

able  \  fOTj  in  cafe  the  mortgagee  be  not  affuaify 
\    in  pojffeffwny  it  will  be  looked  tif  on  10  bk^v^ 
.  *'         ^    fonal  eftate;  - 


•  •  •• « 


And 


t    C73    ] 

Aftd,rWhcre  there .  was  huftand  and   wifci   Turner  v. 

170* 


and  the  wife,    having  a  mortgage  in  fee  of  ^^^^^' 


a  copyhold,  died  leaving  iffbe,  which  iflue 
was  admitted  and  died,  and  then  the  huf- 
band,  as  adminiftrator  to  his  wife,  claimed 
title  to  the^ copyhold, ,  being  a  mortgage, 
and  fo  part  of  his  wife's  perfonal  eftate :  it 
was  decreed  to  him  againft  the  heir  at  law, 
although  the  latter  had  been  admitted.  ^ 

So,   a  mortgage  of  an  inheritance,  to  a  i  Ch.  Ca* 
citizen  of  London,  hath  been  held  to  be  part  ^  ^^ 
of  his  perfonal  eftate,   and  divided  accord- 
ing  to  the  cuftorn- 

♦  .But,  i(  the  poflcflbr  of  the  eftate  appre^ 
hmds  himfelf  to  hold  it  in  fee,  his  intereft 
will. not  be  confidered  as  perfonal,   againft 
his  evident   intention*    As,   if  a  mortgaged 
eftate  be  fold,  by  the  mostgagee,  to  a  third 
perfon,   who  meant  to  realize,    but  is   de- 
ceived In  his  purchafe';  the  money  paid  by 
him  will,  on   repayment,  go   as  the  eftate 
would  have  done*  For,,  in  this  cafe,  the  in- 
tention of  the  vendee  is  to  alter  the  nature 
of  his  property,    and  to   inveft  his  perfonal 
eftate  in  the  purchafe  of  land ;  and,   there- 
fore,   the.   court  will   tonfider  it  as  land. 
when,    by  an   accident,  :  his   intent,  would, 
otherwife,  be  fruftra'tcd;    .      . 

Thus*  where  a  mortgagee. in  fee  entered,  Cotton  o^. 
and,  after  feven   years" enjoyment,'  fbWihe   \^y\^   j-,^ 
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lands,  abfolntely,  to  IS;  aftd  ys^htlrsr  the 

court  decreed,  that  the  cftatc  fhould  not  be 
looked  upon  to  be  a  mortgage,  in  the  hands 
of  ISj  {o  as  to  make  it  part  of  his  pcrfonal 
eftate,  but,  fhouM  be  dcenfjed  real  property 
for  the  benefit  of  his  heir. 

,  S03  if  it  appears  to  be  the  intention  of  the 
mortgagee,  that  the  mortgage  fiiould  pafs, 
by  devife,  as  a  real  eftate,  the  executor  will 
not  be  intitled* 

Noysei ux.ij^.       As,    where  the    teftator,    having  feveral 
Mordaunt  #/    j^ortgages*   and,  among  the  reft,   a  mort- 
2Vern-  581.   gage  in  fee  of  lands  in  F,  devifed  his  mort- 
gages to  his  two  daughters,   their  executors 
and    adminiftratorsi     and    his  lands  in   jF, 
upon  which  he  had  entered  upon  forfeiture 
of  the  mortgage,  to  them  and  their  heirs. 
Mj  one  of  the  daughters,  dying   without 
iffbe,   Hy   her    h4)iband  and  admitiiftrator, 
claimed  a  moiety  of  the  laiwis  in  F.  as  part 
of  his  wife's  perfonal  eftate,  it  being  a  mort* 
gige  not  foreclofcd,  or  the  equity  of  redemp- 
tion  releafed.  But  it  was  held,  that,  although  it 
was  a  mortgage,  as  between  the  mortgagor  and 
mortgagee,  yet,  the  teftator's  intent  was,  that 
it  fhould  pafs,  to    his  daughters,  as  a  real 
eftate  to  them  and  their  heirs,  and  not,  as 
part  of  his  perfonal  eftate ;   aad  chat  JkT, 
the  wife  of  /-/,  being  dead  without  iiTue^  it 
dc&ended  and  went  tohef  fillers,  as  her  heirs 
at  taw ;  and  that  H,  ^  adminiftrator  to  his 

wife^ 


wife,  ought  not  to  have  any  part  thereof, 
as  perfonal  cftate. 

rr  two  perforis  advance  a  fum  of  money 
on  mortgage,  and  take  the  mortgage  to 
themfelvcs  jointly,  and  one  of  them  dies; 
when  the  money  comes  to  be  paid,  the 
furvivor  fhall  not  have  the  whole,  but  the 
reprefentative  of  him  that  is  dead,  fliall 
have  a  proportion.  Thus,  where  N.  and 
5/ lent  2000/,  to  Gy  on  mortgage;  1450/.  Petty  v. 
whereof,  was  the  money  o{  S.  and  550/,  the  ^'^^^^* 
refidue,  the  money  of  iv ;  and  it  appeared,  ^g. 
by  a  note  under  both  their  fignatures,  that 
the  I450/.  was  delivered  by  S^  to  N^  and 
thdt,  rfthe  mortgage  was  paid  off,  then 
the  1450/,  with  intereft  thereon,  was  t6  b* 
rc-dcHvercd  into  the  hands  oiS.  for  the  ufes 
q{  his  will.  Afterwards,  and  before  the  d*f 
of  redemption,  S.  made  his  will,  r^cit*- 
xng  the  above  memorajidum^  and  dilpofpi 
of  his  fiiare,  tficreby.  Tht  lands  were  rp- 
Aeerned  on  the  day,  and  the  whole  money 
and  i?nterett  paid  to  iV,  S*  being  deafd,  an4 
he  ckiming  it  by  furvivorfhip.  But,  on  a 
fail!  exhibited  by  his  executor,  the  court 
was  clearly  of  opinion  that,  by  equity,  there 
ought  to  b6no  furvivorftiip  in  a  cafe  of  this 
nature  ;  and  that  the  note,  under  the  hands 
of  both  the  parties,  and  the  will  of «?,  Ihewed 
plainly  that  tfccrc  was  a  truft  between  them, 
-^baf^ ,  on  repayment,  each  of  them  was  to 
Jbavc  his  money,  with  intereft. 

T  a  CAP. 
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Y  the  commoh  law,  a  married  woman 
could  not,  by  joining  with  her  hufband 
in  any  deed  or  conveyance  whatfoever,.  bar 
herfelfof  that  portion  of  her  hufband's  real 
property,-  which  the  law  hath  provided  for 
her  fupport  in  cafe  (he.  furvives  him.  And, 
it  was  formerly  held,  that  a  married  woman 
did  not  bar  herfelf  of  her  right  to  dower, 
"by  jbining  her  hufband  in  a  fine  :  but,  the 
cafe  is  now  altered  in  that  refpeft,  as  it  hath 
been  long  fettled  that,  if  a  hufband  and 
wife  join  in  levying  a  fine  of  the  hufband'is 
eftate,  the  wife  c  is  thereby  barred  from 
claiming  her  dower,  out  of  the  lands  which 
are  Comprehended  in .  the  fine.  Becaufe,  fhe 
having  nothing,  in-thefe  lands  in  her  own 
right,  her  joining,  her  hufband  in  a  fine^ 
could  be  for  no  other  purpofc,  but  to  bar 

herfelf  of  her  dower  J  but  a  fine  levied  by 

•  *  the 


the  hufband  -alone,  does  not  bar  his  wife 
of  dowen 


*  A  woman  may  alfo  bar  herfelf  of  her  join-  '  I«ft«  3^-  *• 
ture,  by  joining  her  hufband  in  levying  a     -^   •  35  •  ^» 

fine  of  it,  provided  it  be  made  purfuant  to 
the   ftatute   27.  Hen.  8.   and  be  a  good  bar 

of  dower ;  becaufe,  the  wife,  by  accepting 
fucha  jointure  before  marriage,  barred  her- 
felf of  her  right  to  dower,  fo  that  (he  can 
claim  nothing  after  herhufband's  death,  but 
her  jointure,  which  (he  herfelf  concurred 
in  deftroying.  But,  if  a  jointure  be  fettled 
on  a  woman  after  marriage,  (in  which  cafe 
it  is  no  bar  of  dower,)  and  fhc  joins  her  huf- 
band in  levying  a  fine  of  it,  this  will  not 
prevent  the  wife  from  claiming  dower  out 
of  any  other  lands,  whereof  her  hiifb^d 
was  feifed  during  the  coverture  j  becaufc, 
the  jointure  being  no  bar  of  dower,  the  wife 
had  her  eleftion  on  her  hulband's  death,  ei- 
ther to  accept  of  the  jointure,  or  to  claim 
her  dower.  And  therefore  Sir  Edward  Coke 
iays,  that  a  fine  levied  of  her  jointure  be- 
fore her  time  of  eledtion,  is  no  bar  to  her 
right  of  elefting  dower,  when  her  time  of 
aledion  does  come. 

And,  if  a  marrjed  woman  join  her  htifband 
in  a  fine,  it  will  bar  her  of  any  particular  in-  J^^;  ^"^jj." 
tercft  (he  hath  in  lands  comprehended  therein,  on  fines.  135 . 

T  3  as 
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as  Well  ^s,    fr6m    daimbg  d6wer^ 
jointure  out  of  thofe  lands. 


Of    ft 


Thus,  where  a  trjan,  on  his  xnarrUge, 
entered  into  a  bond  for  600/.  to  a  tn^ftce, 
with  a  warrant  of  attorney  to  confefs  judg- 
ment thereon  J  to  be  dcfeazable  on  thp  pay- 
ment of  300/,  to  his  wjfe,  if  fhc  ihould  fur- 
vive  hinfi,  and  the  wife  afterwards  joined 
the  hufband  in  a  fine  of  ail  his  Hnd^,:  it 
was  rcfplved,  that  the  fine  noc  only  bqund 
the  wife  from  claiming  dower  out  of  the 
Unds>  but  deftrqyed  her  intereft  in  the  judg- 
ment. And  the  Lord  Keeper  dfecreed,  th^t 
the  wife  ihould  procure  fatisfa^^ioA  to  be 
atknowledged  on  the  judgment. 

And,  as  a  wife  may,  by  lerying  a  fine» 
abfolutely  bar  herfelf  of  her  dower  or  join* 
ture ;  fo  may  Ihe,  thereby,  charge  qr  in- 
cumber her  intereft  therein. 

But,  in  fuch  ca(c>  where  the  hulband 
agreed  that  Ihe  fhould  have  the  redemption 
of  the  mortgage ;  in  regard  the  wife,  in  con- 
fidence of  this  -agreement,  had  levied  the 
fine,  and  thereby  barred  her  dower,  the 
hufband  and  wife  being  both  living,  the 
court  decreed  that,  after  the  hufband's  dc- 
ceafe,  the  wife,  in  cafe  fhe  fhould  happen 
to  furviyc  him^  fhould  enjoy  her  dower. 


But^ 


t    «79    3 

Buty  the  hufband  baying>  in  this  cafe^ 
iTiortgtged  the  cftatc  twice  more;  fuch 
agreement  was  held  fraudulent^  as  againft  the 
Aibicqucnt  mortgagees,  fo  far,  as  it  intitled 
tht  wife  to  the  whole  equity  of  redemption. 
Bu(j  AotwitHIl^nding  the  mortgagees  preiTcd 
that  the  decree  might  only  be,  that  ihe 
ihogld  enjoy  her  dower  notwithftanding  the 
fine,  the  cou^t  thought  it  unreafonable  to 
put  the  wife  to  her  writ  of  dower,  becaufc 
they  might  convey  away  the  eftate,  and  (he 
not  know  againfl:  whom  to  bring  itj  and, 
therefore,  decreed  the  dower  to  her. 

Notwithftanding  thcfe  principles,  if  it 
appears  not  to  have  been  the  intention  of 
the  hufl>and  and  wife,  in  levying  a  fine,  to 
bar  the  wife's  jointure,  the  fine  will  not 
affeft  it. 

Thus,  where  y^,  upon  his  marriage,  fet-  Solly  *&. 
tied  an  annuity  upon  his  wife,  as  a  jointure,  ^^1^^«^' 
tb  be  ifluing^  out  of  particular  lands;  and,   277. 
afterwards,  ji.  and  his  wife  joined  in  levying 
a  fine  of  thofe  lands  to  a  mortgagee  who  had 
notice  of  the  annuity,  which  was  excepted 
in  the  mortgage.    It  appearing,  that  it  was 
not  the  intention  of  the  parties  to  deftroy 
A*  aahuity,  the  court  dcctted,  that-  it  ftould 
tAt  bt  affbfted  by  the  fine. 

T  4  'So,. 


Anon,  '  So,  wlicre  a  jointure  was  fettled  upon  % 

ynnerzj  ,  ^oj^jan,  iffuing  out  of  forric  houfes  \n  London 
whicii  were  burnt  down,  and  '(he  joined  her 
Jiufband-in  a  fine  of  the  houfes,  to  create 
a  k)ng  term  for  raifing  money  to  reboiid 
them,  upon  an  agreement  tliat  fhe  Ihotrlc^ 
have  her  jointure  -out  of  the  refcrved  rent 
thereof:  it  Was  adjudged^  that  the  fine  did 
ndt  ^fFeft  the  lointure,       •  '    ' 

Eertue&  Stile       If  there  be  a  jointrefs  of  lands  mortgagcdj 
cited  I  Ch.       ji^p.   paying  the  mortgage,    fh all  hold  over, 

till  file  and  her  executor  fhall  be  repaid, 
with  intereft ;  for,  as  Ihe  is  intitled  to  hold 
the  lands  difcharged  from  incumbrances, 
fhe  ought  to  be  reimburfcd  the:  money  (he 
pays  to  fet  her  eftate  free,  and  in  the  con- 
dition, in  which  it  pught  to  have  .been,  . 

•■J       ■ 

, } ^  ... 
Jrtaymer  v.  And,  the  law  is  the  fame,     although  the 

Haymcr.         ftftlement  be  upon  ,f^r.ti<;les  only.     There- 
?   .^"  '  3"^^'   fore,  where  the  late.hufb^nd  of  the  plaintiff^. 

entered  into  articles  wit;h  her,  whereby  it 
was  agreed,  that  certain  of  his  lands.,  (hould 
be  fettled  before  the  marriage  (which  was 
then  intended  between  them,)  (b^juld  be 
folemnized,  upon  him  and  her,  andthc  heirs 
of  his  body  by  her.  He  died  J)^foifft  t]ie 
fett;lement  made  in  purfuancc  thci^eof, .  the 
Jands  being  mortg^ed  to  one,  who  had  no 
^  notice  of  the   articles.     After  his   deceafe, 

the  plaintiff"  exhibited  her  bill  to  have  thenri 

executed  J 
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executed ;  and,  akhough  it  .wa$  obje&cd 
that,  the  articles  being  to  make  th^  fettle* 
ment  before  marriage,  the  plaintiff's  n>arry- 
ing  before  it  was  done  was  a  waiver 'of  the 
henefitof  them/aqH,  (the plaintiff  being th^ 
fole  party  with  whom  they  were  made,)  a 
releafe  in  law,  yet,  an  execution  of  the  arti-:. 
cles  was  decreed  againft  the  heir  at  law  of 
the  huftyand;  and,  alfo,  that  the  plaintiff 
(hould  redeem  and  hold  for  her  life^  and 
her  executors  ihould  detain  the  la^d,  unciU 
the  money,  that  Ac  had  been  out  upon  the 
redemption,  w^s  raiftd. 

Where  a  mortgagee  lends  more. money  on 
his  old  fecurity,  without  notice,  of  a  fettle- 
ment  intervening,  he  fhall  be  allowed  it  j  for, 
the  legal  eftate  being  in  him,  he  may  pro-r 
teft  himfelf  thereby. 

Thus,  where  tenant  in  tail  demifed  his   Goddard  «i^ 
lands  for   99  years,  by  way  of  mortgage,   f?^^^^* 
and  afterwards  married,   and,  in  confidera*^   119. 
ation  thereof  and  of  500/.  portion,  fuffered 
a  recovery  to  enable  him  to  fettle  a  jointure, 
and,  then,   took  up  more  money  from  the 
mortgagee  upon  the  former  fecurity*    The 
jointrefs  was  plaintiff,  and  the  queftion  was^ 
whether  the  defendant  fhould    be  allowed 
the  money  lent  after  the  recovery  and  aiar- 
riage  ?  And  the  court  declared  that,  if  th« 
defendant    had  no  notice,  of   the  jointur^ 

whca 
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Wh^  it  l*ftt  the  new  ttioncifi  he  iwift  -fee 
allowed  it. 

•   '  '  i.   ■         :.     '.  ,1 

A«d  a  ftttlement  of  iftortg^ged  tpTeit)  ijfes^ 
iMde  after  marriage^  cif,  ^t9<r^/f  't9iSiatfi7r|E^ 
is  void  again  ft  a  ^cond  mortg^gec^  iibJioiig^ 
hd  hath  w/fw  thereof; 

r  . 

Gardiner  V.         Thu$,  'wheic  a  man,  Ttb^  had  m4r«gag€^ 

Painter,  Sel.  -^  .  •    t  j        /•  • 

Ca.  Ck.  tf6.     h»    cftate,    married,  and,  aftfcr    «|arrrage^ 

madt  a  fettl&ment  of  the  uibrtgagcd'^ftai^ 
upon  his  wife,  which  w4^  recited  ca  be  ia 

confideration  of  a  portion  ;.pai4i.  dnd>  /j>^»^ 
mortgaged  it  a  fecond  time.  He  dying,  fhe 
brought  her  bill  to  bel^t  into  h§r  JQinnire, 
6n  paymeAt  of  one  third  of  the  mondy  cju* 
on  the  firft  mortgage,  without  beifig  oblige 
cd  to  redeem  the.  fecond  :  cnortg^ee,  whonrj 
Ihe  charged,  as  having  Ji&d.rtPtice  of  th? 
jointure.  It  appeared,  that  the  fecond 
mortgagee  had  notice  of  the  jointure,  at  the 
time  of  the  mortgage  ;  that  there  were  no 
articles  previous  jtp  the  fettlemcnti  and  no 
money  was  proved  to  be  p^id  after  the  mar- 
riage. And  it  was  decreed, .  at  the  Rolls, 
that  ftie  (hould  not  be  let  into  her  jointure, 
without  re4eeming  both  -,  whiqh  decree  wai 
affirmed,  on  appeal  to  the  Chancellor. 

A  wife,  being  a  creditor  by  bond  givq^ 
before  marriage,  (hall  redeem  her  hufbatid'# 
eftate  niortgaged ;  and  the  ^ft^t^  being  p^rt 

copyhold 
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copyhoW  will  not  alter  the  cafe.     Thus,  a  Aon  v. 

where  the  plaintiff's  huiband,  before  ijiaffi-   Aaon.  Pre.    , 

age,  gave  her  a  bond  to  leavp  her  looa/,  s.C.  iVem-! 

if  (he  furvived  him,  and  the  fame  day  mar-  480. 

ricd  her  i   and,  fome  years  after,  died  Jntef- 

tate»  leaving  a  freehold  and  copyhold  eftate, 

all  in  mprtgagc.     The  plaiptiff  took  out 

adminiftration,  buf,  f;he  perfon^l  e^ate  not 

being  near  fi|fBcient  to  pay  the  bond,  IJje. 

brought  her  bill  againft  the  heir  an4  niprt- 

gagee  to  redeerp,  and  be  let  in  to  haye  fatif- 

fa<3:ion  of  her   bond.     The  defendant,  the 

heir,    urged,   that,    by    the  marriage,    the 

bond  became  vpif)  in   law,  and   cpuld  not 

be  maintained  in  pqujtj,  efpecially  againfb 

hif^i  who  was  chargeable  only^  in  fqcb  cafe^ 

by   being    particularly    pamed  i   and  that, 

although  it  fbould  be  fupported  as  a  mar-- 

riage  agreement"  in   writing,  yet,  it  could 

Only  charge  the  perfonal  cftate,   and  cquld 

not  affeft  the  copyhold.      Hedj  per  curiae  if  ' 

thp    bond    wcFp    executed    (^yhich,    being 

doubtful,  was    ordered    to    be  tried,)  the  •   * 

couft  would  fuppprt  it   as   a   bondi    and, 

the    freehold   an4    copyhold    being    nrortr 

g?iged  together,   the  plaintiff  fhoulji  redeem 
both.., 

A  jointrcfs  of  part  of  an  eitate  mpftgage^i  Howard  v. 
is  intitled   to  redeem  the  whole.     ?ut,  if  |i  Harris. 

,,'  .    .  '        .  .1  Vern.  191. 

jointrcfs,  after  marriage,  joins  'vvith  hpr  huff  Sc  Supra  18. 
b^d  in  a  fine,  and  mortgages  the  land,  ^'^^n^ 

and.    Price, 
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106/2  Ch.  ^''  ^^^'  ^^^^'  ^^^  Kufband  dies,  there,  her  land 
Ca.  100.  is  charged,  and  Ihe  fliall  pay  her  part 
If^fi^/^^^'  towards  difincumbering  of  it'.  And,  in  that 

cafe,  her  executors  fliall  not  hold  the 
land  until  fatisfied  thereout;'  becaufe,  (he 

f      -  ; 

herfelf  concurred  in  the  carrying  on  the 
charge,  and,  therefore,-  muft  join  in  dif- 
burfing  of  it  according  to  the  value  of  her 
ihtereft,  which  is  eftrimated  at  the  rate  of 
one  third  of  the  principal  J  and  the  jointrefs, 
unlefs  Ihe  redeein,  rhuft  keep  down  the 
intereft,    .  '  .'  ' 

If  a  hufband  lends  out  money  on- mort- 
gage  in  the  name  of  himfelf  andhis  wife,  arid 
then  dies,  the  wife  is  intitled  to  the:  furvi- 
voi'fhip,  if  there  are  aflets  fufEcient  to  pay 
the  debts,  without  this  money ;  for,  in  this 
cafe,  the  wife  is  in  the  nature  of  a  joint  pur- 

^1.  'A.  TT  r     chafor.     Thus,  where  C's  perfonal  eftate  was 
Chnfl'sHofp,  uTj.  ^ 

V.  decreed  to  be   applied  to  the  payment  of 

'^^g^^^»^»  debts  and  legacies  in  eafe  of  his  real  eftate, 

which,   by  his  will,  was  made  liable  thereto; 

and  his  widow  and  executrix,  now  the  wife 

of  the  defendant  j5,  upon  thp  account  before 

the  Mafter,  infifted  that,  feveral  mortgages 

and  bonds,  for  money,  lent  by  her  hufband, 

being  taken  in  the  name  of  the  huftand 

and  wife,   Ihc  was  intitled  thereto,   as  fur- 

vivor,   and  that  the  fame  ought  not  to  be 

brought  into  the  account  as  part  of  the  per- 

fonal  eftate ;    the  Mafter  having  ftated  that 

matter 
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matter  .Ifecially,  it  was  infifted,  for  the 
heirs,  that  the  wife  was  but  in  nature  of  a 
truftce,  the  money  being  the  hufband's, 
which,  if  paid  in  the  life-time  of  the  huf- 
band,  would  have  fallen  into, his  perfonal 
eftatc  again,,  and  he  would  not  have  ^>cen 
aecountablc  to  the  wife;  and  that,  if  this 
fliould  not  be  liable  to  debts,  the  hufband, 
by  joining  his  wife  in  the  fecurity,  might 
defraud  all  his  creditors:  but  the  court  de- 
creed in  favour  of  the  defendant,,  againft 
the  heir  at  law.  . 

Bat,  in  the  cafe  of  creditors,  the  hufband   ^^^^^y.^\    . 
and  wife  being  joined  in  the  lecurity,  would   in  the  hit 
not  avail  ber  agdnft  them.  '  ^^^^* 

It   -was  held,   in   the   cafe  of  Brown  v.   Brown  v. 
Gikbsy  that  a  truft-term  Ihould  not  be  re-   9.^"^^-  ^^'^' 

^  C/l.   97. 

moved  out  of  the  way  of  a  dowrefs,  even,  Mich.  1699. 
to  let  her  claim  in  againft  an  heir  at  law  \ 
and  this  determination  was  confirmed  upon 
the  firft  hearing  of  the  cafe  ofWray  v.  tVil-   V7ray  «. 
Hams,   wherein  this  point  came  again  under  ^Viliiams. 
confideration,  upon    a   claim   fet   up  by   a    ir/.  Sc. 
dowrefs  againft  the  devifee  of  her  huflband,    >  ^^^^-  ^37- 
who  defended  himfelf  by  a  truft-term,  created  ^  i^^^7^- 
originally    to  defend    «    purchafon       The 
refolutions,  in  both  thcfe  cafes,  were  found-   ^^^  ^?^- 

'  nor's  cafe. 

cd  Upon  the  determination  in  Lady  Radnor's  Pre.  Ch.  6^. 
cafe, ♦  which  was  very  different  in  its  circum-  ^^^^'  ^^94* 
ftances  i  tbat^  bfing  the  cafe  o(  a  ^urcba/ory   non  3(^6. 

fgj.   2Ch.Ca.  i72« 
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mi  in  Eq.    fg^    raluable    confideratlon,    of  an  eState, 

by  the  name  whercof  there  was  a  t^rm  for  99  years 
V^d^"b«  ^  landing  out,  created  for  the  performance 
dy.  of  feveral   trufts,   and  afterwards  to  attend 

the  inheritance ;  by  afligning  over  of  which, 
the  huiband  had  a  power  to  bar  his  wife  of 
dower  J  and  which  ftep  he  bad  taken,  to 
fecure  the  purchafor. 

But,  the  injuftice  of  thefe  decifions  in  favor 
of  the  heir  at  law  and  devifee,  (the  latter 
of  whom  was  a  mere  volunteer,)  igainft  a 
dowrefs,  whofe  title  is  particularly  favoured 
in  law,  (cfpecially  where  the  contrary  was 
held  refpefting  a  jointrcfs,  who  was  confi- 
dered  as  a  purchafor)  could  not  long  efcape 
the  obfervation  of  the  court  i'  more  efpcci- 
alty,  as  they  were  made  exprcsfty  upon 
the  authority  of  a  cafe,  the  circumllances 
of  which  were  totally  different.  Accord- 
ingly, this  dodtrine  was  revifed,  and  the 
contrary  determined  in  a  feries  of  de- 
cifions. 

Hitchin  •&.  Thus,   in  the  cafe  of  Hitcbin  v.  Hit  chin. 

Preach'         where  //,  the  plaintiff's  grandfather,  made 
133.  a  mortgage   for  500    years,    (which    was 

Mich.  1700.    Satisfied,  and,  after  his  death,  affigned  to  S. 

his  relift,    who  was  entitled   to  dower  of 
his  eftate,)  and  then  died,  leaving  the  plain- 
tiff's father  his  fon  and  hfiir ;  who,    being 
.    indebted,  wade  his  will,   and  thereby  de- 

2  vifcd 
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vifed    Unds  to  Kis   wife   Z,,  but  did   not  '    ' 

mentis  th«  devifbKQ  be  in  fatisfM^tion  of  her 

4iow^r,  and  devifed  the  rcfidue  of  his  eftates 

unto  his  executors,  until  his  debts  paid.  L. 

brought  her  writ  of  dower   and  recovered  i 

then  the  heir  brought  his  bill  to  be  relieved 

againft   tfre  retovery,  and  (he  brought  her 

hiii  for  a  difcovery  and  to  fet  the  ternn  out 

of  the  way :    and  it  was  decreed,  that  the 

dowrefs  (hould  be   relieved  againft  a  fatif- 

fied  mortgage- term. 

The  cafe  of  afatisfied,  or  unfatisficd,  mort-  ^^i^^s  ?• 
g^ge  term,  feems  to  differ,  only,  in  this ;  that,  ^  ^-^  5- ^^ 
ia  the  one,  the  court  gives  the  dowrefs  relief 
abfolutely,  in  the  other,  upon  terms  of  keep- 
ing down  a  third  of  the  intereft,  or,  paying  a 
third  of  the  principal:  bu^,  as  to  the  mort- 
gagee, the  dowrefs  muft  pay  the  whole  mo- 
ney, and  hold  over  for  the  refidue. 

This   latter  refolurion,  as  to  truft  terms,  Williams  v. 

was  further  fettled,   upon  a  bill  of  review  j  wm.  117. 

brought  upon  the  cafe  of  fFilliams  v.  fFrc^y  Hill.  1710. 

in  which,  Lord  Keeper  JVright\  decree  was  g>^^°^J  ^• 

reverfcd  ;   arid,  alfo,  in   the  cafe  of  Hyford  i  Eq.  Ca. 

V.  Tiyford\   bot1i  of  which  refolutions  were  ^l-  ^^9*5* 

made  by  Lord  Keeper  Hizrcourt^   and  firmly  Sid  vij, 

cftatlilhcd  the  law,  that   a  dowrefs  bavittg  ^  ^i^l-  659- 

recovered^  at  law^  a  iruft  term  Jet  u^j  Jhtmld  ^afe  i$  faid  to 

notjland  in  her  way y  in  equity.  ^  l^ave  been 

'  determined 

'  inEafleri/ii. 

So, 
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Daclley  nf.  So,  in  the  cafe  o( Dudley  v.  Dudley ,  it  tra« 

Pref^Ch.  ^^^^'  ^^^^  ^  truft-term,  attending  uppn  the 

241.Sc.1Eq.  inheritance,  (hould  be  removed,  in  favour  of 

Ca.  Abr.  ^  dowrcfs  againft  an  heir  at  law. 

Eafter  171 1.  Hardrefs  489. 

1  Atk.  606.        But,  a  wife  is  not  intitled  to  dower,  out 

of  the  equity  of  redemption  of  a  mortgage 
in  fee. 

This  diftinAion,  between  a  mortgage  iafee 
and  a  mortgage  for  a  term  of  years,  appears 
to  have  taken  its  rife  from  the  equity  of  re- 
demption of  the  former^  having  been  confi- 
dered  as  analogous  to  z  pure  trud ;  of  which, 
it    was    formerly,    and   is   now,  generally 
underftood  dower  cannot  be  j   as  well,  be- 
caufe,   in  fuch  cafe,  there  is  no  feizin  by 
the  liufband,   which,  at  law,  is  neceflary  to 
confummate  the  title  of  dower  in  the  wife,  as 
that,  by  the  preamble  to  the  ftatute  of  ufcs, 
it  was  recited  that,  by  means  of  ufqs,  the 
wife  was    defeated    of   her    dower,    from 
whence,  it  appeared,  that  the  wife  of  cejlui 
queufe  was  not  dowable  at  common  law; 
and,  if  fo,    then  the  conclufion  neceflarily 
followed  that,  as,  an  ufe  at  common  law, 
was  the  fame  as   a  truft  fince  the  ftatute, 
the  wife  could  no  more,  be  endowed  of  a 
truft,   fince  the  ftatute,  than,  at  common 
law,  and  before  the  ftatute,  (he  could  of  to 
"    ufe.    And,  as  the  analogy  to  ufes  had  great 

weight. 
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•  •  •        ,     -  '  t 

^i^ight)  originally^  in  isftstblifbing  this  rule  as 
to  truft-cftatesj  ib,  th<?  comnriGin  practice  of 
Conveyancers,  founded  thereupOHj  of  plac- 
ing the  tegal  eftatc  in  trUftfeesr  on  purpofc 
to  prevent  dower j  (which  madt  the  letting 
in  that  claim  upon  trufts^  contrary  to  former 
opinions,  of  dangerous  confequehcc  to  old 
titles,)  rendered  the  courts  of  law  very  jea- 
lous of  breaking  in  upon  this  rule;  it 
having  been  thought  fafef  to  abide  ftriftly 
by  the  rule  of  law,  even  in  cafes  whefc  thii 
feafon  of  it  did  not  apply^  iban^  to  (hake 
the   foundation  of  ancient  titles,   by   pcr- 

initting  nice  and  curious  exceptions  to  ht 
made  to  the  general  rule. 

Thefefore,  althoiigh  this  rule  of  law,  as 
to  a  dowrefs  claiming  dower  out  of  th^ 
equity  of  redemption  of  a  mortgage  in  fee^ 
l^as  attempted  to  be  broke  through  in  the 
cafe  pf  Banks  v.  Sutton  \  in  which  cafe,  this  Banks  *o» 
docfirine  was  gone  into  by  Sir  Jc/e^b  Jekyly  ^^^{  ^ 
Mafter  of  the  Rolls,  in  a  learned  and  cla- 
t)orate  jirgumenr,  and  it  was  rcfolved,  that 
a  woman  was  intitlcd  to  dower  out  of  the 
equity  pf  redemption  of  a  mortgage  in  fee. 
Yet,,  in  A  later  cafe^  in  which  this  queftion 

came  befofe  the  Lords  Commiflloners.  of 
the  great  fcal,  that  decifion  of  Sir  Jojepb 
JekylYJz%  over-ruled,  and  the  refolutipn  in 
the'  cafe  of  Banks  and  Sutton^  as  to  this 
point,  taken  as  0  general  fofition,  held  not 
to  be  law. 

U  The 
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Dixon,  xhe  cafe,  I  allude  to,  was  that  of  Dixon 

Sir  Geo,  Sa.  widow  of  Abraham  Dixon  againft  Sir  George 
villc  et  aL        SavilU  and  others,  which  came  on  to   be 
7  Nov.  178^.  j^^^j.j^   ^p^^  j^jjj  ^^j  ^^{^^ry  t\iftjt\i  No- 
vember 1783.     The  circunaftances  were  as 
follow ;  Abraham  Dixon,  being    in    his  life 
time  and  at  his  death  fcized  in  fee  of  eftatcs 
in   the  county  of   Northumberland  of  the 
I  yearly  value  of  3000/,  and  upwards,  died 

in  1782,  without  iflue,  leaving  Anne  Dixon, 
the  plaintiff,  his  widow.  Abraham  Dixon, 
by  his  will,  dated  3d  January  in  the  fame 
year,  devifed  his  real  cftates  &c.  to  the 
defendants  Sir  George  Saville,  H^illiam  Orde 
and  Thomas  Adami,  their  heirs  and  affigns, 
upon  trufts  In  his  will  mentioned,  and,  fub- 
je6t  thereto,  to  his  great  nephew  Arthur 
Onflow,  his  heirs  and  afllgns,  for  ever. 

The  teftator  not  having,  in  his  life  time, 
made  any  fettlement  or  other  provifion  for 
hill  wife  in  lieu  or  bar  of  dower;  fhe,  not 
having  done  any  aft  to  bar  herfelf  thereof, 
filed  her  bill  againft  the  truftecs,  ftatingthc 
above  fafts,  claiming  dower  out  of  all  the 
teftator's  real  eftate,  and  praying  to  be  let 
in  to  the  receipt  of  one  third  piirt  of  the 
rent  and  profits  thereof. 

To  this  bill,  the  truftees  and  infant  put 
in  their  anfwer,  fetting  forth,  that  the  tef- 
tator, being  feizcd  of  thcfc  premifes,  had 

borrowed 
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borrc^'wccl  a  large  furh  of*  money  upon  mort- 
gage, artdi  for  fccuting  thie  re-payment 
thereof  with  intereft,  had^  previous  to  his 
marriige  with  the  plairttiflf,  conveyed  the 
prcoiilcs  unto  the  mbftgagee  in  fee y  fubjcft 
to  a  provifo  for  redemption,  on  re-payment 
of  the  money  with  intereft ;  that  (the  legal 
eftate  in  the  premifts  being,  by  this  mort- 
gage, abfolutely  veftcd  in  the  mortgagee 
previous  to,  and  at  the  time  of,  the  inter- 
marriage of  the  teftator  with  the  plaintiff, 
and  not  being  at  any  time,  afterwards,  re-con- 
veyed to  him,  but  remaining  vefted  in  the 
mortgagee  at  the  time  of  his  death,  and  he 
being  therefore  only  intitled  to  the  equity 
of  redemption  thereof  at  the  time  of  his  in- 
termarriage, and,  at  all  times  thereafter 
until  the  time  of  his  death,)  the  plaintiff 
was  not  at  any  time  dowablc  in,  or  out  of, 
the  faid  premifes  or  any  part  thereof;  nor 
was  intitled  to  claim,  either  at  law,  or  in 
equity,  any  dower  or  thirds  therein. 

On  the  hearing,  the  plaintiff  could  have 
proved,   by  witneffes,  tha(  the  teftator,  her 

huftiand,  underftood  ^nd  declared  that,  after 

» 

his  death,  his  widow  would  be  intitled  to 
dower  out  of  his  real  eftates ;  and,  that  he 
mad^  his  will  under  that  idea,  could  have 
jbccn  proyed,  if  admiffible,  by  the  pcrfon 
who  drew  it,  Mr.  Dixon  having  put  the 
qucftion  tobimi  whether  Mrs,  Dixon  would 

U  2  not 
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not  be  intitlcd  to  her  dower,  tp  which  he^r 
being  at  that  time  ignorant  df  the  mort- 
gage, anfwered,  that  fhe  certainly  would. 
Indeed  the  will  itfelf  fufficiently  fpoke  the 
idea  i  for,  Dixon^  thereby,  bequeathed  to 
the  plaintiff,  by  the  name  of  his  dear  wife 
Anne  Dixon^  his  coach  and  harnefs  and  z 
pair  of  horfes,  together  with  as  much  of 
his  plate  as  fhe  (lionld  think  proper,  not 
exceeding  the  fum  of  60/;  which  things 
fhp  could  have  no  pccj^fion  for,  if  flie  had 
liot  a  jointure  to  fupporthen 

If  the  queftion  was  loft,  Mrs.  Dixon  was 
left   totally  deftitute  of  any  provifioli. 

The' claim  of  the  widow   was  fupportcd 
on  three  grounds. 

Firft,  the  general  law. 

Secondly,  the  diftinftion  between  a  mere 
truft  and  an  equity  of  redenaption^,  and, 

r 

Thirdly,    the    authorities  in    favour    of 
dower  under   circumftahces,  not  more  fa-^ 
vourable  than  thofe   attending  this  caifc. 
•  ■      .  *  ■ 

Under  the  firft  of  thefe  heads,  it  was  ob- 
ferved,  that  dower  was  a  rjght  of  the  firft 
attention  and  moft  facred  prcfervation  at 
tihe  common  law  i  it  was  a  right  not  only 

2  founded 
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f6tfna«l*-iii  dtif  laW,  but  A  fight  bofir<mant 
to  the  firflr  principles  or  laws  of  morality 
and    equity,  as  fpringirig  from  the  imoral 
obligation    a  man   was  under    to   make  a 
prdvifioh Tor  his  wife.'     And^^^  ^cordiKgly 
found 'it.  In  a  variety  of^^afes,   aided  ahd 
extended  bfcyond  its  Rri^- ie^di '  limf 9s y^y 
the    interpdfition  of  auir  cowts  of  equity, 
in   removing  truft-f erfti^  and  other  obftrtoid- 
tic^ns  to  it,  in   certain  cafes,  -which  "woifld 
ftaritl'  in  the  way  of  it  at  (^otnmoh  law*  -Ifhte 
prbved  '  it  *  to  be   a  right  not  merely  con- 
irrred' td '  t5u>  comm'dh  1&#,  bbt,  a  right  r&- 
c6gni:^<id," '  profcc<fted    and  aided  ifi  equity-, 
and  which,  fo  far  fc  Ht-ms  the  fiibjeft  6f 
reHef  iA  equity,  ftiijfi:' b^  confidered  as  dti 
cqtiitable  right.     This    wai    the  predica-   Supra.  287, 
inent  in  which  it  flood  in  th^  cafes  of  D/ZiA 
Ity'^J^dityy-B^'fordkHyprd,    Wtaymtl 
V^illUms,   and  the   either  cafes,  whertjih  it 
had  beferi   decided,   that  a   dowrefs  teoutd 
have  the  benefit  of  a  t^-^kft-termi  attetidartt 
oh  the  inheritance,  as  agaihft  the  heir.    Con* 
fidering  it,  therefore,  as  ah  ifjuiiitble  rigkf, 
it  weft  might  be   a  wonder,  how  it  came 
about,  that  a  widow  fhould  not  be  intitled 
againft  thelieir  to  dowei^dfaii  equitable  inhe- 
tkhtt.   Sotnc,  indeed,  had  confined  tiie  rtik 
fifher  not  being  fo,   to  the  cafe?  Where  the  Supra.  289. 
tWftwas  created  by  the  h<ifband  liimfelf ; 
this  was  the  opinion  of  the  Mafter  of  the 
%o\U,  ia  Banks  &  StUfon.i  however  this  opi- 

V  3  nion 
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nion  had  been  over-ruled,  and  it  feemed  to 
be  a  fettled  point,  that  a  widow  was  not 
dowableofadirc6l  proper  truft. 

This  naturally  lead  to  the  fecond  head 
of:  afgunient,  in  favour  of  the  widow ; 
namely,  the  diftinifcion  between  a  meretrufk^ 
that  was  an  ufe,  a$  it  was  ftjled  at  common 
law,  and,  an  equity  of  rademptiam  the  for- 
mer was  regarded,  at  common  law,  as  quite 
a  diftipft  intereft  from  the  legal  ^ftate,  tQ 
which  the  right  of  dqwer  was  annexed^ 
Jt,  of  courfe,  did  not  involve  in  it  that  rightj 
if  it  had,  there  would  have  been  two  op* 
pofite  ri^ht?  pf  dower  in  the  fame  Und$  at 
the  fan)e  time  j  as  the  widows  of  botfi  th^ 
trujiee  and  of  th^  cefiui  que  ufe  would  have 
been  intitled  to  dower,  For,  the  widow  of 
the  truftee  was  clearly  intitled  at  commoq 
law  \  and,  when  the  court  of  chancery  in- 
terpofed  to  prevent  the  legal  title  of  the  wi- 
dow of  the  trufteCi  it  feemed  extraordi-. 
nary  that  it  did  not,  in  its  place,  fubftitutc 
an  equitable  one  of  the  widow  of  the  cefiui 
que  truft.  But  however,  thefe  fort3  of  truft 
being  the  creatures  of  the  parties  therp-^ 
felves,  whatever  were  the  legal  incidents  or 
privileges  they  wj^nted,  might  have  beea 
fuppofed  to  have  been  voluntarily  relinquifli-^ 
ed  and  abandoned,  by  the  parties  creating 
thofe  trufts.  But,  it  was  otherwife  in  re-? 
gard  tQ    an  ^^ equity    of  redemption]^''  that 

vas 
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was  not  any  intercft  created  or  refervcd, 
by,  or,  between  the  parties,  beyond  the 
exprefs  time  of  redemption  j  it  was  a  mere 
creature  of  a  court  of  equity  itfelf,  founded 
on  this  principle,  that,  as  a  mortgage  was 
originally  nothing  more  than  a  pledge  or 
fecurity  to  the  mortgagee  for  his  money,  it 
was  but  natural  juftice  between  man  and 
man,  to  confider  the  original  owncrfhip  of 
the  lands  as  ftill  refiding  in  the  mortgagor, 
fubjeft  only  to  the  legal  title  of  the  mort- 
gagee, fofar  as  fuch  legal  title  was  requi- 
fite  to  the  end  of  his  fecurity;  and,  accord- 
ingly, the  title  of  the  mortgagee,  was  not 
treated,  by  equity,  as  any  title  beyond  that 
point.  His  beneficial  intereft,  though  the 
mortgage  was  in  fee,  was  confidered  only 
as  perfoi^al  eftate ;  he  was  not  permitted  to 
grant  leafes  or  exercife  any  other  a<5t  of 
ewnerfhip,  to  the  prejudice  of  the  mort- 
gagor, to  whpm  he  was  even  accountable 
for  the  profits  of  his  eilate.  His  widow  was 
not  permitted  to  claim  dower,  nor  could 
he,  or,  thofe  claiming  under  him,  avail 
thcmfelves  of  feveral  other  privileges  and 
incidents,  attending  real  property.  It  feem- 
cd  to  be  the  regular  confequence  of  the 
doarine  adopted  by  our  courts  of  eq^ity^ 
in  regard  to  mortgages,  by  confidering 
them  ftriaiy  and  merely  in  the  nature  of 
/ecurities  for  the  mortgage-money^  and  in- 

U  4  titling 


titling  the  mdrtgagpc  to   n6  other  ^  tkp 

incidents  ol"  privileges    of   ownctlhtp    til 

theUnds,    than  whftt  w^$.  requifit^   fprtln^ 

f$nd  of  fuch  fecijrityi^  .that. ail  fvch^.pfiyi-j 

leges  and  incidents  of  pwnerfliip  of  thelan45^ 

as  were  not  confidered  as  beconaing  ycftedj 

in  the- mortgagees  for  the  purpofe  of.^hi^  fc*- 

curity,    and    the  exercife    j^nd    enjc)y,i3fien.t 

wherpof  could  not  bepre judicial  tp,  or  incpnr 

fiftent  with,  th^t  fecurity-,  fhould  .be  JielcJ 

to  remain   in  the  mortgagoi;.]^  of,  ,in  pt-tkei; 

word?,  that  he   {houl|d^  to  all  f  urpofi^.sjipj; 

prejudicial  to  the  mortgag<e^^  be  ccnfidefe^ 

as  the  .complete  owner  of  the  moftgagecl 

lands-.  And,  accordingly,  this  was  found  iq 

be    the    eftablifhed   doctrine  in  fev^ral  in- 

ftances*   when   only    volunteers  were    irite- 

rcftedj   fuch  as  revocai;ions   ynd^r  pp^ers, 

and  revocations  pfdeyires;   as  in  thp  cafes 

of  Thprn  V.  Ti^orn  sLnd,fJaJl  ^nd  punchy  and 
Supra.  13.        ^^^^^  y^^  ^^^^^^     jj^       ^^  ^^^  ^^^^  oiLin^ 

coin  and  Rolle^  Parliament  Cafes  1563  the 
doftrine  .was  exprefsly  recognized  and  ad- 
mitted on  bpth  fides  J  becapfe, .  that,  ir^ 
equity,  a  mortgage  did  not  m^Jce  the  eftatc 
anothers,  and  becaufe,  a.  mortgage  w^s  mt  an 
inheriu^nu^  b^t  a  prjonal  ejtate  j  and  the^c; 
feen^d  no  reafon  in  the  world  why  tfieic 
general  incidents  of  complete  owncrfliip 
itould  be  faved  in  favoui?  of  a  devifee  or 
other  volunteer,  and  not  in  favour  of  a  wife. 

whofc  claim  of  dower  flood  upon  the  ftrong- 
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left,. grounds  of  it)ora]  and  equicitble' right } 
luid.ivhp  was>  in  nfiaDy-lnftunces^  conOd^ered 
as  intitled  to  relief  in  equity^  -in  regard  ta 
an  iac^ndtd  |)rdvifioA,  when  a  devifee  or 
other  mere  volunteer  was  not.  And,  agreea- 
ble to  tkit  dodrmc^:  was  the  declfion  ii^  the 
cafe  of  Bdnks  and  'Sutton y  -vrhcre  it  was  dccree4 
in  favour  of  the  claim  of  dower,  qut  of  an 
equity  of  redemption  of  a  mortgage  in  ict  % 
which  d^cifion  wa«  fd'Urtded  on  a  variety  x)f 
authorities  and  rea<<>ft$  delivered  by  the 
Maft^'r  of  the  Rails,  all  which  were  equally 
forcible  in  the  prefcnf  cafe*  That  the  cafe  of 
BMks  a&d  Suiton  was  difeftiy  in,  point  to 
the  prcfenk  qucftian^  for,  though  the  Mailer 
of  the  Rolls  would  not  takie  upon  hinir 
felf  to  determine  the  queftion,  in  regard 
to  the  dower  put  of  a  mtre  truftj  created, 
ftot  by  the  hufband,  but,  by  fame  other 
pcrfon,  with  no  time  limited  for  conveying 
the  legal  eftate  ;  and  avoided  this  pointy  fajr 
(Hiftfftg'his  ground^  to  that  of  the  kufbahd'i 
being  imitled,  under  the  exprcfs  diredion 
of  the  v?ill  under  which  he  claimed,  to  havtf 
the  eftate  cqnyeycd  to  him  at  the  age  of 
twenty  one  ;  which  circymftancc,  under  the 
application  of  a  common  principle  of  cauityj^ 
of  <9nfidering  thai  as  dom^  wi^icb  pught  ta 
have  been  done^  of  courf<?,  in  equity,  let 
the  widow  in,  to  the  fame  degree  of  title, 
ts  Ihe  would  have  had,  if  the  truftees  had 
conveyed  the  eftate  tq  her  hufband  at  the 

time 
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time  dircvStcd :    yet,  as  there  was  a  mort- 
gage in  fee  prior  to  the  devife,  the  other  point 
of  the  right  of  dower,  out  of  Jucb   equity 
of  redemption^    ftill    fubfifted,   indepcndant 
of  the  conftruftive,  or  affumcd,  conveyance 
by  the  truftecs,  at  the  time  direftcd.     And, 
as  the  principle  on  which  the  Mafter  of  the 
Rolls  got  rid  of  the  firft  point  did  not  ap- 
ply to  this,    he,  accordingly,   found  hiiiifclf 
conftrained>  inftcad  of  changing  his  ground 
as  before,  to  enter  into  a  ftridt  exannination 
of  it,  and  meet  the  objcftions  to  dower  with 
authorities,  inferences,  and  general  reafon-- 
ing,  and,  through  them,  to  come  to  a  pror- 
feffed  decifion  of  the  point  \  as  he  cxprcfs- 
ly  did,  when  he  fatd,  *^  he  did  not  know,  or 
could  find,  any  inftancc  where  dower  of  an 
equity  of  redemption  was  controverted  and 
adjudged   againft    the  dowrefs"}   and,    as 
there  were  authorities  in  cafes  lefs  favorable, 
he  therefore  declared,  that  the  widow  of  the 
perfon,  intitled  to  the  equity  of  redemption 
of  the  mortgage  in  queftion,  ^whi^b  was  a 
mortgage  in  fee^  had  a  right  of  redemption  \ 
and  decreed  her  the  arrears  of  h^r  dower 
from  the  death  of  her  hulband,   (he  allow- 
inff  the  third  of  the  intereft  of  jthe  mort- 
gage-money  unfatisfied  at  that  time :  that 
an  authority    more   direftly  in  point  than 
this  was,    could   not    be  expefted.    And, 
though  the  fubfequcnt  cafe  of  the  Attorney 
General  againft  ^cott^  (before  Lord  Talbot) 
in  which  the  widow  was  denied  dower,  was 

generally 
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generally  confidered  as  an  authority  con* 
trary  to,  and  fupcrfcding,  that  of  Banks  and 
Sutton ;  yet,  fuch  a  concluCon  ftcmcd  too 
hafty,  as  the  two  cafc3  appeared  to  differ 
materially;  for,  in  that  of  the  Attorney  Ge- 
neral and  Scott^  although  there  was  a  mort- 
gage, yet  the  queltion  did  not  turn  upon 
that ;  becaufe  the  legal  eftate  was  outftandr 
ing  in  truftecs,  in  whom  it  was  vcftcd  an- 
tecedent to  fuch  mortgage  \  and  confequent«- 
iy,  the  decifion,  in  that  cafe,  was  on  a 
direft  proper  truft,  and  not  on  a  mere  equity 
of  redemption*  And  the  difference,  be- 
tween a  dircS  trufi  and  an  equity  of  r^dtmp^ 
tiimi  And  between  the  claim  of  a  widow, 
and  that  of  a  devifee  or  mere  volunteer, 
was  ftrongly  infifted  upon;  and  the  di(^ 
tindtion,  between  this  cafe,  and  that  of  a 
claim  of  dower  againft  a  purchafor,  fully 
cnforcedt 

But  the  Lords  Commiflioners  faid,  that 
the  cafe  of  an  eftate  by  the  curtcfy  in  a 
truft  was  the  anomalous  cafe,  not  tnc  rule, 
that  the  wife  fhpuld  not  have  dower  :  and 
that  this  point  was  fo  much  fettled  that  it 
would  be  wrong  to  d^fcufs  it  much ;  and 
the  bill  was  difmiffed,  but  without  cofts^ 
th^  defendant^  not  fraying  them. 

However  it  is  neceflary  here  to  remark, 
that  there  were  fgme  circumft^nces,  which 

diftinguiflied 


from  this  of  Dix/on  and  SavilU ;  particu- 
larly that^  in  the  former  cafe,  the  mort" 
,g3ge  Was  ttiade  by  the.anqcftor  of  the  liuf- 
band  whofc  widow  claifnf d  dower,  arid'  the 
cftate  eame  to  him,  by  deVlfe,  fubjeft  thereto ; 
»!(<>,  that  th^  tcftator  feeiVied  to  have  m* 
isended,^  that' the  mortgage  ftiould  be  paid 
off  cot  of  hb  pt'rfbnal  eftate,  and  t!hi  rents 
Rnd  profits  of  the  real  eftate,  which  '<jroul4 
accrue  b<?foFC  the  devifce  alttairl'ed  his  ^gi 
pf  twenty  'One ;  ^t  whrcli  tittie,  a  moiety 
of  thcTlcg^l  eftatewas,  p6fitivdy,  dircfted  t^ 
be  conveyed  to  him.  For,  although  thft 
Ibnner  cirdtimftance' of 'the  mortgage  de- 
Itrcndin^,  docs  not  af)pear  to  me  to  afiWd 
any  ai^gcment  of  cohfiderabie  weight  in  fki 
vour  6f  the  dowrefs,  becanfej^  the  only  ift- 
ferencc  th»t  could  be  drawn  from  that  cir-» 
cumftafice  would  be,  that  the  mortgage 
being  made  by  the  anceftor,  and  not  by  the 
}l\iiba<ld>  it  could  not  be  coneludecl  that 
iherc  i;ras'  ^rty  intcnti^nt  in  the  hufbartd  to 
make  tlie  nrkortgage  a  tftcanS  of  depriving 
the  wife  of  dower  3  (which  was  a  dKftirtftfb^' 
that  had  been  attetirtpted  to  be'  nrtade.  In 
eafcs  'wheiT  the  ^fc  claimed  rf6Wer  of  (njfts, 
between  trufti  defccnding  and  trufts  made 
by  the  hufband,)  but>  which  inference  eould 
not  be  applied  to  the  cafe  of  a  mortgage! 
bftcaufe,  whether  that  defcehded  to,  or  ^z^ 
ingde  by*'  the  hufband,  the  intention  with 

which 
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trirhich  it  was  made  was  obvioufly  with  si 
view  to  raife  money,  only,  and  could  not, 
by  any  argument,  be  made  to  fupply  an 
inference,  that  it  was  done  with  a  view  to 
prevent  dower ;  yet,  the  latter  circumftancc 
might  perhaps  be  confidered  as  deferving; 
more  weight }  for,  if  the  truftee,  who  was 
himfelf  the  mortgagee,  by  mifapplying  the 
perfonal  eftate  of  the  teftator  and  the  rents 
and  profits  of  his  real  eftate,  was  himfelf 
the  caufc  of  the  mortgage  ftanding  out,  and 
made  this  a  reafon  to  hold  back  the  con- 
veyance of  the  legal  eftate,  according  to  the 
difcftions  of  the  teftator ;  there  feems  as 
much  reafon  for  the  application  of  the  rule 
of  equity,  of  conjldering  that  as  done  which 
cugbt  to  be  doney  in  order  to  let  in  the  widow, 
in  equity,  to  the  fame  degree  of  title,  notwitb- 
ftanding  the  mortgagCy  as  Ihe  would  have  had, 
if  the  truftee  had  conveyed  the  eftate  to  the 
huftjand  at  the  time  direfted,  as  there  was 
jfor  the  application  of  it  for  that  purpofc, 
notwithftanding  the  truft. 

And  it  is  obfervable  that,  in  this  point 
of  view,  the  cafes  of  Banks  and  Sutton  and 
Dixfan  and  Sir  George  Saville  are  perfeftly 
reconcileable  and  may  ftand  together,  the 
former,  being  confidered  as  eftablilhing  the 
general  principle  of  law,  that  the  wife .  of 
one  entitled  to  an  equity  of  redemption 
of  a  mortgage  in  fee,  (hall  not  be  intitlerf 
to  dower  out  of  fuch  eftate,  the  latter,  as  an 

'  exception 
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-exception   to  that  general  rule,  as  falling 

Under  another  and    diftinft    principle    of 

equity.     Sed  quare^ 

Otway  <u.  And,  that  there  may  be  exceptions  to  this 

2  Vcrn,*583.    rule,  as  to  trufts,   is  evinced  by  the  refo- 

lution  in  the  cafe  of  Otway  and  Hud/on ;  in 
which  cafe,  tenant  in  tail  of  the  truft  of  a 
copyhold  eflate,  having  defired  the  lord 
to  admit  him,  and  being  refufed,  and  hav- 
ing brought  a  bill  againft  the  truilees  to 
have  a  furrender  made  him  of  the  legal 
cftate,  died,  pending  thejuit  ^  and,  although 
the  hufband  was  never  feized  of  the  legal 
cftate  of  the  copyhold,  yet,  the  widow  was 
decreed  her  free  bench.  Which  was  a  decifion 
contraiy  to  the  rule  laid  down  in  the  prin- 
cipal cafe,  but,  founded  upon  an  equity 
raifed  in  favour  of  the  wife  j  becaufe  of  the 
great  and  obftinatc  delay  of  the  truftec, 
who  refufed,  and  ftood  out  a  bill  requiring 
him,  to  convey. 
Litt.Sec.3s7.       It  was  formerly  a  doubt  whether,   upon 

a  mortgage  in    fee,  the  eftate   mortgaged 
did  not  become  liable  to  the  dower  of  the 

Black*  w^^^  ^^  ^^^  mortgagee,  which  occafioncd  the 

Coinm.  introdudlion   of  large  terms  for  years   by 

'^  '  way  of  mortgage,  with  condition  to  be  void, 

upon  re-payment  of  the  mortgage-money  1 

but  that  doubt  hath  been  long  (ince  over-* 

ruled,  in  our  courts  of  equity,  and  it  is  now. 

Hard,  466.     clearjy  fettled,   that  an  equity  of  redemption 

Cro.  Car.       jj  ^q^  liable  to  the  dower  of  t)ie  wife  of  the 

mortgagee. 

2  CAP. 
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CAP.      XI. 

^^ufbanD  anD  mtft  of  t^e 
cetfe's  if  ceeftolD,  anD  bis 
3lntercft  in  ^o^tgagc  £©o-^ 
nep  Due  to  \)tT. 

As  the  hulband,   by  virtue  of  his  mar- 
riage, obtains  no  other  interefl:  in  his 
wifc*s  eftates  of  inheritance,  than  an  eftaic 
of  freehold,  in  her  right,  for  their  joint  lives,   ^°*  ^'"• 
in   cafe  there  be  no  iffue  of  the  marriage, 
and  for  his  life,  as  tenant  by  the  curtefy,  if 
there  be ;    it    follows,  of  courfe,    that  he 
alone  cannot  make  a  valid  mortgage  thereof,  Bryan  v. 
to  be  binding  upon  her  and  her  heirs,  for  ^vin.^Abr. 
any  longer  period.    And,  therefore,  where  57-  P^-  »9- 
one,  feifed  in  fee,  in  right  of  his  wife,  of  a  Bartholomew 
ftiare  of  the  New  River  water,  joined  with  2  Will.  1*7. 
her,  and  made  a  mortgage,  by  way  of  leafc 
for  1000  years  referying  a  pepper  corn  rent, 
by  deed  >  without    fine,    and  died  5   a  bill 
brought  by  the  mortgagee  to  foreclofe,  was 
difmiffed  by  the  Mafter  of  the  Rolls,  faying, 
th^t  a  fine  might  be,  and  ufually  W4S,  levied, 

of 
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t^  New  River  (haresi  and,  in  this  cafe,  t\itfi 
ought  to  have  been  one,  it  being  the  inhe- 
ritance of  the  wife ;  and  that,  this  having 
been  omitted  and  the  kafe  expiring  by  the 
death  of  the  hiifband,  the  mortgage  was 
alfo  thereby  determined,  and  nothing  re- 
mained to  forcclofc. 

But,  if  the  wife  joins  in  a  mortgage  of 
her  lands  and  levies  a  fine  thereof,  this 
will  be  binding  upon  her  and  her  heirs  not- 
withftanding'  the  coverture.  •  For^  as  by 
fuch  procefs,  (he  may  make  an  abfolute  alie- 
nation of  her  real  eftate,  fo  may  flie  make  ^ 
conditional  one  thereof* 

/ , 

,  And  a  fine,  levied  by  a  feme  dovert,  will 

Pcacock*tf#  «x.  make  a  mortgage  of  her  truft,  as  well  as  of 
Ca.  temp.  her  legal,  eftate»  valid.  Thus,  where  the 
°^  ^^*  defendant  P*  before  her  marriage,  convey- 
ed, with  her  intended  and  after  huft>anQ's 
privity,  the  premifes  in  queftion  to  tryftees, 
in  truft,  to  pay  the  rents  and  profits  to  her 
folc  and  fcparate  ufe  for  her  life,  and,  aftef 
her  dcceafe,  in  truft,  for  fuch  pfes  as  fhc^ 
whether  fole  or  covert,  (hould  by  her  laft 
will  limit  and  appoint,  and,  for  want  of 
fuch  appointment,  then  to  her  own  right 
heirs  for  ever.  Afterwards,  (he  mortgaged 
part  of  The  lands  to  the  plaintiff  for  a  term 
of  five  hundred  years,  to  fecure  the  fum  of 
1000/,  and  a  fine  was   levied   by  huft>and 

and 
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and  wife^  ~  who  both  declared  the  ufes^  as  to 
the  mortgaged  premifes,  to  be  to  the  plain- 
tiff for  fccuring  the  principal  and  intereft. 
On  a  bill  exhibited^  the  wife,  by  order  of 
court,  anfwered  feparately ;   infifting,  as  to 
this  point,  that,  the  legal  eftate  being  in  the 
truftecs,    the  parties   to  the  fine,    had  not 
fuch  an  eftate   therein  whereof  a  fine  could 
be  levied  to  bar  her  right.     But,  the  Lord 
Chancellor,  as  to  this  objcftion,  obferved, 
it  was  very  well  known  that  the  operation 
qC  .  fiaes  ?in4  recoveries  were  the  fame  upoh 
trtjfts^-  as  upon  legaj  cftates,   and,  if  fo,   it 
muft  inevitably  follow,  that  an  eftate  for 
life  limited  to  the  wife,   remainder   to  her 
own  -right  heirs'  in  default  of  any  appoint- 
ment made  by  her  laft  will,  was  difpoftd  of 
by  the  fine  ;*  and,    if  no  fuch  remainder  had 
been  limited  by  ity  yet,  as  the  eftate  was 
the   wife's,    and     moved    originally    from 
her,    wha^tever  was    not    conveyed   would 
have  remained    in  her,    and  confequently 
been  barred  :    and  his  Lord  (hip  decreed  the 
truftecs  to  convey  to  the. plaintiffs  the  mort- 
gageesv 

But,  a  covenant  from   the  huft)and  and 
wife,  that  he  and  his  wife  will  levy  a  fine, 
will  not  bt  binding  upon  her,  in  cafe  of  his 
death.    Therefore,  where  one  feifed  in  tail,  Hody  v. 
for  valuable  confideration,    bargained  and  ^i"*,, 
fold  to  another  in  fe'e,  covenanting,  that  he  ,75. 

X  and 
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^'}'"^^-  5;        ihd  h?s  wife  woirld  ievy  *  fine  fof  btetW 

1  Eq,  Ca/      alturafice;  and  it\tras  agreed  that,  30  /.  part 
Abr.61.2.      of  the  Ccfftfidefation  mo^ftey  feould  bi^  paid 

unto  the  wife  w^on  the  cdnufance  tbefeof.  A 
ftrie  -was  accordingly  afcknowJcdged  by  thenf 
&ef6f e  a  judge  on  thfe  ci<*cuit  in  the  VacatioHy 
smd  the  30/.  paid  hcf,  the  hufband  beingiick 
in  bed  ;  and  afterwards,  and  before  theenfu- 
ing  term/he  dfed  5  t^^heteuponfthe  wife  ftbp- 
ped  paflirtg  the  fine^  and  brbughta;  writ  of 
doWi^.  it  Was  hddthe  bargain^  h^  nd 
fenniedy  againft  thd  dArWreft,  becaiafe  it  wi« 
contrary  to  a  maxim  itt  liw^  ihat  a  fm$ 
covert' jhould  ie  bound  without  a  fiHif. 

Baker  or.  Yet,  in  a  fhort  note  of  the  cafe  of  Baker 

Child.  . 

2  Vera,  61.     V,  Childy  it  is  faid  to  have  becfl  det^minc4 

tYi^ty  where  a  ferrie.  covert,  by  agrecmcR« 
made  with  h^r  htribanx},  was  td  furrender  or 
levy  a  fene,  tlve  court  would,  by  decree, 
compel  her  to  performance  thereof,  dchougH 
ihe  hufband  died  before  it  was  done. 

^Eq.Ca.Abr.       But,   Mr.  Murray  obfcrved,  in  the  cafii 
^2.  Note  a.     of  r^^  and  Gould  before  Lord  Chancellor, 

Mich^  13  Geo.  2.  that,  upon  looking  into 
the  rdgifter's' minutes,  it  appeared  the  court 
made  no  decree  in  the  laft  cafe,  but  that- 
.  k  was,  by  confent,  referred  to  lAf*  Serjeant 
RawUn/in  for  his  arbitration. 

From  this  reference,  however,  we  may 
feirly  conclude,  that  there  were  circum{(ances 

2  hi 
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Iri  this  caTe,  wWcH  rtndered  th«  decifiod 
cf  it  dddbtful  ii  Ih^ ;  as,  had  it  beeii 
clear  that  the  court  would  have  rddafed  the 
wife  from  the  agreement,  fhe  certainly  never 
would  have  firbmitt^d  to  an  arbitratioh. 

Bat,  *  altKo'iighj  duHng  covtrture,  an^ 
dttctiiiloh  8(  ihe  viife*s  eftate  of  inheritance, 
cithfer  j>f  the  wififc  alone,  or  by  the  hu/band 
and'^ife,  Without  a  ftne  levied  thereof,  be 
void  after  his  death  ;  yet,  a  wife  may,  by 
any  a£bs  done  by  her  which  amount  in  law 
to  .a  ne'^  grant  or  a  re-executiony  give  it 
viSMit^.  'Th'iis,  .Where  a  moftgage;  in  the  Carter  «y.  -' 
fofni  (if  i  lea/e;    had  been   granted    of  a  ^^'i^^l^^S*- 

. ,  .       .  .  ^  Dou^.  Rep. 

tbme  coverts   efta[te   bythe  hutbarid   and   53.  Note  17. 
wifcfi  and  after  the  htjl1:)and's  death,  the  deed  '!,  "^/f  ^ 

.    ^  ^     ;  -,         r   ,^       '  ',  Perkins  fee, 

being    in    the   hands   of    the     mortgagee,    154. 

the  wife  had  d\xt(^(ti  the  tenants  in  porTef-  P^ybutter  <y. 

.     ..       '        .    •     ,"i  -1     n        '         1     'i    A -^    V    Bartholomew 

fioft  0  ^ttorh  tb  tfff  nfi*of tgagee,  had  fettled  a  will.  127. 
^ith  him  for  tht  balance  of  the  rents,  {Hi-'  Supra  30^, 
M^hinrimbiitgagee,  and  hati  not  quefiioned 
fe'  pbfleffion  fo'f.a  Jitimber   of  ye&Vs  5  tfte 
Court  of  Kin'g'i  B&nch  v^ereall  6f  o^Anlon, 
that  the  e^nveyanct,  in'  this  cAle,   though 
in     the    fbfrfi  6f  a'   kaft,     was,    in     fub- 
ftancc,  a  mort^^^i  and^  not  being  withiit 
the  reafon  for  which  leafes  by  a  feme  i^overtP* 
were   held  to   be  only   void^fble,    was   ab- 
foluteiy  void  ohtht  dcith  of  the  huftand  j 
buti    thit  th^ef  Aifts*  dXiM  by  thfe  widow,  the 
dcid   bcinjg  in  the  poflcffion  of  the   mort- 

5c  2  gagee. 
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gagce^  were  tantaniount  to  a  rc^deliycry, 
which,  without  a  re-cxccution,  was  equi- 
valent to  a  new  grant. 

If  a  fcnne  covert  join  in  levying  a  fine 
to  fecure  a  mortgage  on  her  eftate,  which 
mortgage  afterwards  becomes  forfeited ; 
Ihe  will  not  only,  be  liable  to  the  paynqient  of 
the  original  fum  borrowed,  but,  if  part  of 
that  fum  be  paid  off,  and  then  a  further 
fum  taken  up,  that  debt  will  alfo  attach 
upon  the  eftate.        . 

Rcafon  V.  -Thus,  /  where  baron  and  feme,    having 

SachtverelL  '  ^^^^fio^    ^o  raife  400/,   levied   a  fine   of 

I  vcrn.  41*  .  ■     .  ^        '     . 

the  wife'§  land  and.  made  a  mortgage  for 
the  fames  and,  after  the  mortgirgc  was/J?r- 
feited,  the  hufband  paid  in  part  of  the  mort- 
gage money,  and  then  borrowed  as  much 
money  more  of  the  mortgagee  as  he  had  paid 
in  before :  it  was  decreed  that  the  mortga- 
gee, having  th^  eftabs  ^t  law  in  hini 
by  the  forfeiture  of  the  mortgage,  Ihould 
hold  the  land  againft  the  heir  of  the  wife 
untjl  the  whole  money  was  paid ;  and  that, 
if  the  heir  would  not  pay  in  the  whole  prin- 
cipal, intercft>  and  co(l:s>  he  (hould  be  fore- 
clofed. 

a.Ch.  Ca,98.       But,  in  another  report  of  this  cafe,  it- 
is  faid  (hat   the  firft  monpy^paid  «fF,  vi^. 

the 
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the  (2oo/,  was  indorfcd  on  the  mortgage 
deed,  and  that  the  wife,  in  prefcncc  of  the 
liufband^  made  account  of  what  was  due 
on  the  firil  and  fccond  loan,  both  being,  by 
agreement,  lent  on  fccurity  of  the  mort- 
gage- 

However,  I  apprehend,  it  would  make 
no  difference,  in  this  cafe,  whether  the  wife 
affentcd  or  not ;  becaufe,  the  eftatc,  on  for- 
feiture, becoming  abfolute  in.  the  conufce, 
he  might  thereby  protcdt  himfelf ;  for,  he 
had  good  title  in. law,  and,  as  much  equity 
to  have  the  money  as  the  heir  of  the  wife  had 
to  have  the  land« 

If  the  hiifband  borrows  money  on  mort- 
gage of  the  wife's  land,  his  pcrfonal  eftatc 
Jhall  be  firft  applied  in  difcharge  thereof, 
although  ihe  hath  levied  a  fine;  for,  the 
mortgage  being  originally  the  debt  of  the 
huftjand,  the  wife,  by  confenting  to  charge 
her  lands  with  it,  does  not  make  it  lefs  fo 
than  it  was  before. 

As,  where  a  hu/band,  feifed  in   right  of  Tate  i/. 
his   wife,  borrowed    500/,   to    fupply    his  ^^^' 
occafions  j  for  fecuring  which,  he  and  his  ^^  ^  y  *.j^^' 
wife  levied  a  fine  of  her  inheritance,    and  689. 
raifed  a  term  of  500  years,  that  was  limited 
to  the  perfpn  lending  the  money  with  re-  * 
mairidcrto  the  wife  in  fee,  tp  be  void.never- 

X  3  thelcfs 
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^dc&  tjpoii  paytnem  of  the  mopey  bor* 
towed  with  intereft,;  in  thcr  deed,  thchuA 
band  covenanted  ta  pay  it  off.  .  Affervrardt 
the  huiband  ma^o  bis  wil),  ^  hy  wMcb.  he 
gave  feyoral  cl^arities  oat  of. his  porlboal 
eftate,  and  then  diedj,  without  having  dif- 
charged  the  mortgage,  indebted  by  fimple 
cohtradl.  The  affcts  not,  beiqg  fufficient 
to  pay  the  nnortgage  money,  and  alfo  tho 
charities  given  by  the  will,  the  widow  cx^ 
hibited  her  bill,  to  have  the  former  difcharg-^ 
ed  Qut  qf  her*  hu(band^s  perianal  eftate. 
And  fo  it  was  decreed ;  for,,  his  perfonal 
eftate  would  be  liable  to  pay  debts,  before 
legacies  though  left  to  a  charity,  they  being 
ftiU  but  legacies. 

Vague  words,  in  a  fubfequeat  affignnr^ntj 
innporting  an  aflent  from  the  wife,  that,  on 
redemption,  the  eftate  fhould  be  re-aSigned 
in  fuch  manner  as  either  the  hufbapd  or 
wife  fliould  appoint,  \yill  not  glter  the 
nature  of  the  debti,  or  carrv  the  eftate  to  the 
hufband. 

Coun*  Hunt*  Thus,  where  Thecpbilui  earl  of  Huntingdon 

ingdon  'V.  ^nd  the  countefe   Elizabeth  his   firft  wife, 

Huntingdon  mother  of  the  plaintiff,  on  the  ift  of  Augu^ 

s  Vcrn.  437.  1682,  joined  in  a  mortgage  of  her  inheri- 

Abr.'ez.  Ca.  tance  for  4500  /j   to  fupply   his  Lord0iip 

4'  with  money  to  pay  for  the  place  of  captam 

TTe^  of  the  band  of  pcnfioncrs,  and,  fubjcato 

^    '  th.C 
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the  iportgage  which  was  for  ^  ccrm  of  yf ars,  Ca.  9.  vol. 

tjic  c&atc  was  fettled  to  couMcl^  EUz$ieth   >•- P- 345- 

ff}T  life,   remainder  to  the  plaintiff  h^r  fpn   i  Brown's 

if^   ta^   f^ith  a  coyenant  in  the  deed  by,  F;irl.  Ca.  i« 

the  l^ce  earl  to  pay  the  money,  and  ,a  pro- 

vifo   that,    on  payment   thereof,   the   term 

ihould  ceafe ;    and  on  the  5  th  of  the  fame 

mo.nth,   t^e    earf,    by  Icuer,   thanked   the  -        .     , 

i;ouQ€ds  for    having  fealed  the  mortgage^^^ 

and  added,  that  the  profits  pf  the  office 

Should  be  religioufly  applied  to  pay  off  the 

incumbrances.     The  mortgage  was  fcveral 

times    aiHgned,   and  particularly  in    1683, 

wben>  the    countefs  joined   in  the  .iflign- 

ment  5  a^d  theny  the  provifo  was,  that,  on 

payment  o{  the  money  by  them,  or  either  of 

them,  the  term  was  to  be  affigned,  as  they, 

or  either  of  them,   fhould  direft  or  appoint. 

When  money  caqne  in^  the  earl  paid  off  the 

B»orxgag.e,  apd  tppk  a,n  afEgpment  thereof 

in  jruft  for  himfelf ;   aftprwards  the  count- 

cf?  died,  and  he  jmafried  a.  fecond  wife,   onp 

of  xhe  defendants,  and  he  died,  having,  by 

will,    devifed  hi^  perfonal  cftatc,   together 

with  the  benefit:  of  this  mortgage  to  a  truftee, 

in  truft,  for  youtiger  children,  which  he  had 

by  his  iecond  wife. 

dn  a  bill  exhibited  by  his  fon  by  the  firfl: 
)rife,  claiming,  a3  her  l^eir>  tp  have  the  mort- 
gage a(15gnp4  tp  him,  /f!fe,  U^rd  |Cceper 
Wrigf^i  r^fefoi  19  m^e  ffa^cfi  deprcp,  ml^h^ 

X  4  'upon 
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Upon  the  ufual  terms  5f  redemption,  on 
payment  of  principal,  intereft  and  c^ft$, 
difcounting  profits.  But,  this  v<^as' revcpfed, 
upon  appeal  to  the  Lords  in  parlianficnt,  and 
an  aflignment  decreed,  peremptorily,  to  the 
plaintiff. 

• 

t  Ch.  Ca.  If  a  wife  joins  her  hufband,  in  a  fine  bf  her 

jointure,  in  order  to  a  mortgage  or  fecurity, 
although  there  be  no  agreement  that  Ihe 
Ihall  redeem,  yet,  (he  is  not  confidered  in 
Chancery  as  abfolutely  parting  with  her  in- 
tereft j  but,  there  refults  a  truft  for  her,  to 
have  her  eftatc  again  when  the  incumbrance 
is  paid  off,  as  if  it  had  been  a  mioft^ge 
on  condition,  and- the  money  paid  at  the 
day. 
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2  Atk*  314.         And,  if  a  hufband  hath  a  mortgage  upon 

his  cftate,  and  his  wife  joins  with  him  ft 
charging  her  own  to  difencumber  it,  and 
then  he  dies,  fhe  furviving  i  though  her 
cftate  be  liable,  as  to  the  mortgagee,  yet, 
as  to  the  hufband,  it  will  be  looked  upon, 
in  the  Court  of  Chancery,  only  as  a  pledge , 
and  fhe  will  be  intitled  to  ftand  in  the  place 
of  the  mortgagee,  and  to  be  fatisficd  out 
of  the  hulband's  affets. 

Where  a  ftme  covert,  being  a  jointrcfs, 
created  a  term  for  years  out  of  her  cftate 
for  life,  it  was  held,  the  rcvtrfion,  vcfting 

in 
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in  hct,  wbuld  attract  the  redemption.   Thus*  Brend,  -», 

.  .  Brend 

w^hcrc  the  defendant,  having  a  jointure  of  i  Vern.  zn, 
one  hundred, pounds  ^er  annum  out  of  fome 
^oufes  in  London,  which  were  burnt  downj 
joined  with  her  hufband  in  borrowing  1500/. 
tovbuild  upon  the  ground  ;  and,  to  fecure 
the  fame,  levied  a  fine./«r  conceffit  for  99 
years  if  fhe  lived  fo  longj,  and  a  deed  was 
afterwards  made  between  the  conufee  and  the 
hufband,  wherein  the  hufband  covenanted 
to  repay  the  mortgage  money  with  interefl, 
and  \he  equity  of  redemption^  was  limit- 
ed to  the  hufband  and  his  heirs,  but  the 
wife  was  no  party  thereto;  the  hufband, 
having  expended  three  or  four  ihoufand 
pounds  in  building  upon  this  ground,  died  ; 
and  the  queftion  was,  whether  the  jointrefs, 
or  the  heir  of  the  hufband,  fhould  redeem  ? 
And  it  was  decreed  in  favour  of  the  former, 
for  that  the  wife  was  no  party  to  the  deed 
of  re-dcmife,  by  which  the  redemption  was 
limited  to  the  hufband,  and  the  wife  beino- 
a  jointrefs,  and  having  granted  a  term  for 
years  only  out  of  her  eftate  for  life,  there 
Vefted  a  reverfion  in  her,  which  naturally 
attrafted  the  redemption. 

But,  In  this  cafe,  as  reported  by  the  name  Brond  v. 
of  Rrond   and  Brond.   i  Ch.  Ca.   98,    it  i«   ^^^^^' 
ftated,  that  there  was  an  agreement,  that  fhe  08?'''  ^"^ 
ihould  not    be  prejudiced,  but  fliould  re- 
^Win,    flaying   the  intereft  of  the  money 

bor- 
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borrowed  j  and  that  the  court  rcfolved,  that 
the  wife,  having  fuffered  the  reprefenta- 
tivcs  of  the  hufband  to  remaip  in  po/Tefiioa 
and  pay  ofF  his  debts,  without  exhibiriug 
her  claim  for  a  long  period  of  tiniti 
(hould  not  be  allowed  any  profits  received 
by  ^he  htifb^nd's  rcprefentatives,  but  from 
the  time  oftlie  bill' exhibited,  which  was 
the  firft  notice,  to  tl]cm^  of  fuch  agreement. 

If  a  woman,  intitled  to  a  mortgage, 
marry,  and,  thereupon,  the  hufband,  in  con- 
fideration  0/  her  fortune,  make  a  fettle- 
meptpf  hii^.own  eftate  upon  her  i  although 
tijcrc  bp  1^.0  particular  agreement  for  the 
purppfe^  yet  he  will  be  confidered  as  a  pur- 
ch^for  thiereof;  and,  if  he  die,  (he  living, 
it  will  go  to  his  execytprs,  and  will  not 
/urvivc  to  her. 

Bloig  k  Thus,  where  on  the  marriage  treaty  of 

Martin  Exs.   lord  Hereford  with  the   defendant  his  lady, 

Hereford  ^^^  being  bpth  infants,  an  aft  of  parlia- 
V.  Lady  ment  w^s  procured  for  fettling  a  jointure 
Hereford.        j^  ^^^  ^^  dowcr,  ^herein  it  w^   provided 

Sc.  I  Eq.       that,  if  fhe,  when  of  age,  did  not  fettle  her 
Ca.  Abr,        lands,  part  of  the  jointure  fhould  ceafe,  and 
*'^  nothing  was  faid  as  to  the  perfonal  ^ftate  ; 

but,  upon  the  treaty,  inquiry  was  made 
what  was  her  portion  or  fortune,  and  a  par- 
ticular given  in  of  what  her  perfonal  eftate 
nmounted  to,  wherein,  (inter  alia)  mention 

was 


trus  ma4e  of  a  rn^rfgaigc  for  1300  A  tajcca 
in  lady  paeon's  name.    Lady  jB^^^^w   dying, 
made  her  three  daughters  executrixes,  and 
their  hufbands  gave  a  dtcUrmQn  0f  B'uft 
that  half  belonged  to  lady  Hare^  and  half 
to  lord    Vijcount  Herefard.     fi\.  fcttkmcnt 
was  made  by  the  defendant,  afc^r  fhd  came 
of  age,  purfuantto  the  marriage  agreeraent, 
and  then  lord  Hereford  dicd^  having  road^ 
the  plaintifFs  his  executors.    The  qucftion 
was,  whether  this  nipncy  fl^ould.go  to  the 
plaintiffs,  or,  (hould  fucvivc  t0  the  wife  as 
a  chofe  in  a^ion  ?  The  Lord   Keeper,  in 
determining,  obf^rvcd,  that  he  faid  no  ftreft 
upon  the  declaration  of  truft  -   putting  thai 
out  of  the  cafe,  the  law  of  the  court  would 
preftime  a  prqmife ;  and,  in  all  cafes,  where 
there  was  a  fejtlement  equivalent,  it  wbuld 
be   intended   the  huiband  was  to  have  the 
portion  I  the  wife  would  not  be  permitted 
to  have  her  fortune  and  jointure  both  ;  and 
the  rather,    in  this  cafe,  becaufe  it  was   a 
truft  and  the  hu/band  could  not  come  at  it, 
fo    as  to    alter  the  property,  without  the 
affiftance  of  a  court  of  equity  5   and  the   de- 
fendant was  condemned  in  cofts, 

Bptj  if  th^  fettlement  be  expresfly 
made  in  confider^tioft  of  part  of  the  wife's 
property  onlyy  tlpat  will  jleftroy  the  pre- 
fumption  that  it  was  made  in  contjerppUiion 

of  the  whole  of  her  fortune  i  amd,  in  fuch 
C^fe,  I  apprehend,  what  is  not  fpecifically 

conveyed 


conveyed  to  the  hufband  will  furvivc  to  the 
wife* 

Clekndof.  So,  where,  on  the  marriage  of  the  plain* 

Clcland.  ^iffg  father  with  the  defendant,  who  had  a 

63.  *     portion   of  300/.  in  her  brother's  hands  fc- 

Sc  I  Eq.        cured  by  his  bond,  a  farm  was  fettled  upon 
14.      ^  ^  '    ^^^  defendant  for  her  jointure,  exprefsly  in 

confideration  of  roo/.  paid  for  her  mar- 
riage portion  ;  the  hu (band  afterwards  dy- 
ing indebted  by  bonds,  wherein,  he  and  his 
heirs  were  bound,  and  aftions  being  brought 
thereupon  againft  the  plaintifF,  as  his  heir, 
to  fubjeft  the  real  eftate  dcfcended  to  the 
payment  thereof,  he  exhibited  his  bill  to 
have  the  remaining  aoo  L  of  the  portion, 
which  was  unpaid,  applied  in  difcharge  of 
the  debts.  It  was  pretended  by  the  defend^ 
ant** that  there  was  but  ico/.  of  her  portion 
to  be  pafd,  and  that  it  was  agreed  by  her 
hufband  and  herfelf,  before  oiarriage,  that 
the  remaining  200 /•  Ihould  be  hers;  and 
befides,  that  her  hufband  being  dead,  and 
this  being  a  debt  to  her,  not  difpofedof,  it 
did  by  law  belong  to  her.  But,  for  the 
plaintifF,  it  was  faid  to  have  been  exprefsly 
agreed  before  the  marriage,  that  the  re- 
maining 200/.  of  her  portion  ftiouldbe  ap- 
plied to  pay  the  hufbands  debts,  if  there 
was  occafion.  Neither  of  the  agreements 
were  well  proved.  The  Matter  of  the  Rolls 
decreed  the  200  /,  to  be   applied  towards 

payment 
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^avmftnt  of  the  hufbands  dcBts ;  but,  on  ap-. 
peal  to  the  Lord  Chancellor,  hisLordfhip. 
was  of  opinion,  that,  as  the  cafe  was,  unlefs 
there  was  an  agreement  that  the  hufband 
fhpuld  hav«  the  200/,  it  would  furvive  to  the 
wife,  and,  therefore,  his  Lordfliip  directed 
an   ilTue,  as  to  this  point. 

•-  '        •  •      •  .       , 

'And  if,  on  the  iriarriage,  there  be  an   Melyih  v. 
agreement  made,-  in   confidcration    of  the  p^^^^r^ 
wife'is  portion,  to  nr)ake  a  fcttlement  upon  her  312. 

,  for  a  jointure,  and  to  fettle  lands  upon  the  ^^^'  ^^* 
children   of  the    noarriage,    and    the  wife   i  fiq.  ck 

I  dies  before  thc.fetdement  can  be  made,  yet,   ^^^-  7°*  *^'. 
her  portiort  Ihall  go  to  the  huiband  or  his 
reprcfentatives,  and  ftiall  not  furvive  to  the 

;  r^prefentativcs  of  the  wife;    for  he,  being 
in  no  default,  ought  not  to  fufFer  by  the  aft 

\  of  God, 

But,  in  fuch  cafe,  where  a  wife  furvived  her  t  -a 
'  hufband,  who,  it  was  alledged,  had,  in  confi-  LiHer. 
S  deration  of  her  fortune,  which  he  expedbed   ^^^™'6^. 
to    receive    (and   which    was   reprefented    10*2, 
to  confift  of  lands  and  money  on  bond,  and  to    ^j^^-  ^^• 
be  of  the  value  of  500  /,)  fettled  upon  her        '      *  ^' 
a  jointure  of  45  /.  fer  annum  y   the  wife  al- 
Icdging  tbt  jointure  fell  Jhort  of  what ^  iy  the 
marriage  agreement ^  it  ought  to  have  heen^  and 
no  fine  having  been  levied,  nor  afllgnment 
made  of  the  bonds,    the   caurt  difmifled  a 
bill  brought  by   the  hufband's  creditors  to 

fubje<ft' 
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iubje6lb  her  pfof^ef ty  to  his  debts  j  layings 
that  i!he  widoW  h^d  the  title  in  1^  ib  the 
lairds,  and  the  fcciif  itie^  rtrtiiining  unalt^/e<f; 
atid  Wing  cWofes  irt  action,  the  benefit  there- 
of AaVvivcd  ib  her,  ec^uity  would  not  inter-* 
fere  to  Avffcft  iUtm  ftowr  htr. 

If  a  feme  covert  be  a  mortgagee,  her  huf- 
bandy  by  virtue  of  ^  the  marriage,  will  be 
intitled  to  tUt  mortgage  as  ^a  chofe  in  aftion^ 
though  there  be  no  fettleittent  j  and,  if  it 
be  rtdu<!:ed  into  polfefllon  in  his  life,  it  will 
go  t6  hi'si'  dxecutors  aind  hot  furvive  to  his 
tinker  v.  wife.  The  cafe  of  Pa'cHer  v.  fVyndha^y  as 
Wyndham.      to  this    poi'nt,  was  attefided  viith  cifcum- 

ftahces  peculiarly  ftriki'n^.  It  W^s  thus; 
Mrs,  Anne  Afhey  being  inf itled  to  the  fum 
of  5500/;  fecured  to  her  by  a  mortgage  for 
years  taktn  in  the  name  of  truftees,  and  like- 
wife  to  3000  /•  fecured  in  the  fame  manner 
taken  in  her  own  name,  a"nd  to  other  perfo- 
nal  property,  became  a  lunatic  j  and,*  on  a 
commiffion  of  lunaty  iflued  out  for  that 
purpofe,  tKe  cuftody  of  herperfon  andeftatc 
was  committed  to  one  of  the  defendants. 
Some  time  after,  Philip  P acker y\\it  plaintiffs 
brother,  by  f6rhe  contrivance,  got  it  the 
lunatic  and  married  h^r,  without  making 
any  fettlement  or  proVifion  for  heir.  Packer 
and  others  were  afterwards  committed  by 
the  court  to  the  fleet,  aYid  it  wa;s'  ordered, 
it  the   fame  time,  that  all  the  deeds  and 

fccurities 
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fecUTitf«  relating  to  the  lunatic's  fortoine^ 
iiid  alfo  h^r  jewels  &c.   (hcfuld  be  brought 
aftd  loidged  with  one  of  the  IVJaftcrs  of  the 
^ourf,  ih  order  to  fecure  fome  pfdviGon  for 
fte  wife  in  cafe  fht  ihould  furvive  her  huf- 
hindy  ttfid  likewifc  for  the  children  of  that 
mat-Hage'j  m  cafe  there  fliould  be  any.  Some 
finrre  afterwards,    on   Mr.  P^^i^rV  applica* 
tixm  m  tke  court,  by  petition,-  td  UfLvt  th« 
tomnhifiton  of  lunacy  fuperfedcfd,  it  Was  Co 
rfh-eftdd;    btrt,'  in  regard  Mr.  Pdcker'i  t^ftate 
i^i^ittuth  incumbered,  and   he   had  ttiAdg 
fi6'  fettlemt^nt  on   his   wife,  it  was,  at  the 
htie  time,  ordered,  that  fo  niuch  of  the 
5500/,  as  was  neceflary,  fliould'  be  applied 
i^ards  difcncuThbring  his  eftate,   and  th^ 
J-efl'flife    faid  out   in  a  purcKafe    of  landsf 
Which,  together  with  fo  much  of  Mr.  Pac- 
iit^s  t^ixt  ais  w6\ikl  make  up  500  /.  per  an^ 
hum,  ^^s  t(^  bfe  fettled  in  ftria  fctclement^ 
-'^tf  the  rift  of  his  lady's   fortune  was  to 
bfc  paid  aiid' d*fi^rerfed  to  him.     Mr.  P^^?^ 
fer  never  e<3iiriptifcd  with  any  p&ri  of  this 
order  j  but,  being  indebted  to  one  Geodinge 
in  a   confidcrablc  fum   of  money,  Goodinge 
brought  his  a6ti6n  againft  him>  recovered 
judgment  and  tobk  om  a/./^.  and,   there-^ 
tiptinj  the  mort^igc  of  3000  /.   was  fold  by 
the  flidiff,  a'nd  the  debt  paid.  After  this,  Mr. 
Pdthr,   being,  indebted  to  the  plaintiffs  hia 
fillers   in  Jtbout  ftooo  /.  each,  given  them 
for  their  portions,  did,  by  indenture  taking: 

notice 
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ooticc  thereof,  aflign  the  5500  /•  mortgage, 
and  all  fccuritics  taken  for  the  fame^  and 
alfo  all   other  the  fortune  and  portion  be- 
longing  to  him  in  right  of   his   wife,   to 
truftees,    in  truft,   in  the  firft  place,  to  pay 
thereout  to    the  plaintiffs    their  portions, 
and  then,  in  truft,  for  hipnfelf,  his  execu- 
tors and  adminiftratdrs.     Some  time  after- 
*  wards  5500/.   was  paid    in,  and  Mr.  Pac- 
ker,  not  having   complied  with  the  terms 
of  the  laft  order,    that  fum  was  again  placed 
out  at  intereft  on   a   fecurity  taken  in  the 
name  of  a  junior  Matter  of  the  court ;  fub- 
fequent  to  which  Mr.  Packer,  died  inteftatc 
and  without  iflue,  and  in.  about  two^ years 
Mrs.  Packer  died  likcwife  inteftate  and  with- 
out iflue.    Whereupon:  the  plaintiffs,  who 
were  fitters  and  heirs'  at  law  .to  Mr.  Packer, 
and  alfo  creditors  as  above  mentioned,  took 
out  letters  of  adminiftration' to  him;  and 
the  defendant  took  out,  letters  of  admini- 
ftrationtoMrs.  Packer,  thtvfifc,  and  brought 
a  crofs  bill  to  have  the  fortune  And  fecu* 
rities  delivered  over  to  him. 


Cleland  a/. 
Cleland. 
Bloij  Martin 
V,  Lady 
Hereford. 
Supra. 


And  the  court  refolved  that,  as  to  the 
marriage,  it  was  then  out  of  the  cafe,  and 
that  the  order  of  the  igthof  March,  was  like- 
wife  to  be  laid  afide  ;  for,  as  the  hufband, 
if  he  had  complied  with  the  ternis  of  that 
order,  would  have  been  ^  purchafor  of  his 
wife's  fortune,  fo,  he.  not  having  complied 

with 
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Vfkh  it>   it  was  juft  as  if  no  fuch  order  had 

been  made  ;  that  the  wife  being  now  dead, 

and  no  children  left,   the  reafon   for   this 

court's  interpodng  was  at  an  end,  and  then, 

as  to  the  5500/,  that,  being,  paid  in  during 

the  coverture,  was  the  hufband*s  money,  and 

the  property  abfolutely  veiled  in  him  by 

law.     That,  although  the  court  had  thought 

fit  to  lay  their  hands  on  it,  and  had   power 

fo   to  do,  it  having    been  paid  into    the 

Mafter*s  hands,  yet,  that  was  only  in  the 

nature  of  a  caution,  till  the  hufband  fhould 

make  fpme  provifion   for  his  wife,  which, 

being  then  unneceffary,  equity  would  follow 

the  law  and  give  it  to  the  huflband's  repre- 

fcntatives,  to  whom  it  belonged.    As  to  the 

three  thoufand  pounds,  that    being  fold  by 

the  iheriff  on  ^fi.fa.  before  the  hufband's 

affignment,  the  fale  mull  take  place  againft 

the  aiTignment,  though  perhaps  the  plaintiiF 

might  have    an  equity  to  the    remainder, 

after  payment  of  Gaodinge^  debt  j    for  the 

huiband  might  aflign  over  a  term,  on  mort- 

gage^  for  years  which  he  had  in  right  of  his 

wife,  and  fo  he  might  likewife  the  truft  of  Bofvil  'v, 

fuch  term,  and  it  would  prevail  againft  the   ^!^.f^^\ 

wife,  although  Ihc  furvived.  Infra.  323. 

^  But  the  huft)and  muft  aftually  reduce  a 
mortgage,  to  which  he  is  intitled  in  right 
pf  his  wife,  into  poflefllon,  by  procuring 
payment  thereof  5   or.  an  alienation  of  it  by 

Y  him 
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hirti  ivill  not  be  binding  upon  her  after  hii 
death,  unle/s  it  be  made  for  a  valuable  cotiji- 
deration  ;  fof,  if  it  beotherwife,  ahd  Ire  die, 
flie  furviving,  fuch  mortgage  will  go  to  her 
as  a  chofe  in  a6tion^  and  not  to  his  exe- 
cutor. ! 

Burnett  Thus,   where  the  plaintiff*s  teft^tor,  hav- 

Arm.  V.         ing  married  the  fitter  of  the  defendant,  whdfe 

Kinnafton.  .  ^  »•  «         t 

2  Vcrn.  401.  portion  was  fccured  ,tO  her  by  a  mortgage 

in  fee  of  part  of  the,  defendant's  eftate,  aft^r 
marriage  made  an  affigriment  of  his  intcreft 
in  the  mortgage,  and,  by  articles  between 
him  and  feveral  tfuflfees  therein  named,  the 
money  was  to  be  called  in  and  invefted  in 
land,  to  be  fettled  to  theufc  of  the  huf- 
band  ancl  wife  and  their  iflue,  remainder  t6 
the  right  heirs  of  the  hufband.  The  huf- 
band  and  tvife  being  both  4ead  without 
ifTue,  the  plaintiff  claimed  the  benefit  of 
the  mortgage,  by  virtue  of  the  af  tides,  as 
intitled  under  the  hufband*  But  the  court 
difoiifled  the  billj  beCauft,  the 'mortgage 
being  but  in  the  nature  of  a  chofe  in  aftion, 
the  hufband  had  not  an  abfokite  power  over 
it,  but  only  a  right  to  reduce  it  into  poffcf- 
fion ;  which,  not  having  done,  his  aflignce 
flood  but  in  the  place  of  the  hufband^  and 
could  have  no  greater  right  or  power  than 
the  hufband  himfelf  had,  and  that  was  only 
to  reduce  it  into  pofftfliori  in  his  life  time; 
and  he  having  neglefted  fo  to  do,  it  furvived 

to 
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to  the  wife,  notwithftanding  the  articles,  and 
itiuft  go .  to  her  adminiftrator. 

Although  a  mortgage,  to  which  the  huf- 
band  is  intitled  in  right  of  his  wife,  will 
furvive  to  her  in  cafe  of  his  death  as  againft 
his  executors  or  aflignees  to  his  ufcj  yet, 
if  his  creditors  get  pofleflion  thereof,  and 
thereby  oblige  her  to  apply  to  a  court  of 
equity  for  aid,  the  court  will  not  interpofc 
it's  authority  to  take  the  benefit  thereof 
from  them. 

Thus,  where"  a  feme  fole,   mortgagee  in   Bofvil  v. 
fee  for  800/,   had  married  a  tradefman  who   Branden. 
became   a  bankrupt  j  €n   a  commiffion   of  s^^^ra.^^Iu 
bankruptcy  being   taken  out  againft  him, 
the  commiflioners  had  affigned  over   ajl  his 
eftate   real   and  pcrfonal,    which    included 
this     mortgage-     Afterwards,   the  hufbancl 
being  dead,  and  the    writings    relating  to 
the  mortgage  being  in  the  affignees  hands,  a 
bill  was  brought  by  the  widow  of  the  bank- 
rupt againft  the  affignees  for  them,  and  to 
have   the    benefit  of  the   mortgage.    But, 
it  was  held  by  his  honor  the  Matter  of  the 
Rolls,  that,  the  widow  being  plaintiff  againft 
the  affignees,   fo   that  (he,   and    not  they^ 
fought  aid  in  equity,  and  there  being  m  the 
mortgage-deed  a  covenant  to  pay  the  mort-^ 
gage  money  to  the  wife,,  this  debt  or  chofc 
an  adion  was  well  afligned  by  the  Com* 

Y  2  miffioners" 
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miilloncrs  to  the  aflignecs,  and  vcftcd  In  them ; 
^nd,  if  the  right  to  the  debt  was  vetted 
in  the  affignees,  as  plainly  It  was,  the  legal 
cftate  of  the  inheritance  of  the  lands,  in 
mortgage,  continuing  in  the  wife  was  not 
niaterial,  it  being  no  more  than  a  trufl.  for 
the  aflignees.  For,  the  truft  of  the  *  mort- 
gage muft  follow  the  property  of  the  debt, 
elfe  the  mortgagor  would  be  in  a  very  hard 
cafe ;  namely,  liable  to  be  fued  by  the  af- 
fignees  of  the  Commiflioners  upon  the  co- 
venant, and,  alfo,  in  an  ejedlment  by  the 
wife  of  the  mortgagee ;  whereas  the  latter  fuit 
would  be  injoined  in  equity. 

1  Will.  459.         But,  if  there  had  been   any  articles  be- 
Bennett  v>       fore  the  marriagr,    purporting,    that    this 

2  wTll.  316     niortgage-money  ftiould  have  continued  in 

the  wife  as  her  provifion,  orlhould  have  been 
alTjgncd  in  truft.for  her,  they  would  have 
been  a  fpecifick  lien  thereupon,  and  have 
prefcrved  it  from  the  bankruptcy, 

j^.^  In  the  laft  cafe,  the  Matter  of  the  Rolls 

obfervejd,  that  it  might  have  been  a  matter 
of  difFeren  t  confideration,  if  the  aflignees 
had  been  plaintiffs  in  equity,  and  defired 
tjie  aid  thereof  to  ftrip  the  widow  of  all 
that  flie  had,  towards  the  doing  of  which 
equity  would  hardly  have  lent  any  afliftancei 
becaufe,  the  aflignees,  claiming  under  the 
bankrupt  huft)and,  could  be  in  no  better 

plight 


[  325  ] 

plight  than  the  hufband  wouH  have  been-: 
andj  if  the  huiband   had,  in   equity,  fued 
for  the  money,  or  elfe  prayed  that  the  mort- 
gagor might  be  forcclofed,   equity,   proba-      . 
bly,   would  not  have  compelled  the  mort-   jacobVon -i^. 
gagor  to  pay   the  money  to  the  hufband,   Williams, 
without  his  making  fomc  provifion  for  his   ^        '  ^  ^* 

wife.  Or,  at  leaft,^thc  wife,  by  an  applica^ 
tion  to  the  court  agatnft  the  hufband  and 
the  mortgagor,  might  have  prevented  the 
payment  of  the  money  to  the  -iiuAand, 
unlefs  fome  provifion  had  been  made  for  her. 

But,  even  in  that  cafe,  I  (hould  appre-  ibicj. 
hend  that,  if  the  hufband  was  living,  the 
alTignees  of  the  bankrupt  would  be  allowed 
the  intcreft:  of  the  mortgage  during  his  life ; 
becaufe,  to  that,  he  would  have  been  in* 
titled. 

Although,  a  court  of  equity,  will  not 
ufe  it's  authority  to  aid  the  hufband,  or  his 
afligneees  under  a  commiffion  of  bankruptcy, 
to  obtain  the  property  of  the  wife,  unlefs 
Ihc  be  provided  for,  when  it  cannot  be  got 
at  without  it's  interpofirion,  yet,  it  will  not 
deny  it's  affjftance  to  an  affignee  of  a  parti- 
cular chofe  in  aftion,  the  property  of  a  feme^ 
covert,   if  he  hath  paid  a  valuable  confide-'  "" 

ration  for  it. 

Thus,  where  S.  the  defendant's  firft  huf-  Tudor  v* 
band,    being  pofTcfled :  for  the  ^fidue  of  a  ^^,^^270. 

y  3  term 


tenn  of  thirty-ronc  yearSi  granted  by  Z.  in 
the  year  1676,  cortvevcd  it  to^  tftu1:ecs  fop 
the  feparate  ufe  antj  beneiit  of  the  xiefendanc 
his  wife.  She  married  <$*•  a  fecond  hulband) 
S^  firft  mortgaged  thia  t«rm  to  ^,  who,  then, 
with  him,  affigned  it  to  the  plaintiff  Ti 
and  then  T.  brought  a  bill  againft  th^  wife 
and  her  truftces  to  compel  them  to  con-i 
vey  the  legal  eftatc  to  the  plainrifF:  and 

it  was  fo  decreed  ;  for,  as  a  hufband  nrwy 
difpofc  of  a  term  for  years,  where  the 
legal  eftate  is  in  his  wife,  foi  h(e  may  oi 
the  truft  of  a  term,  without  either  the 
wife,  or  the  truftees,  joining. 

It  was  objefted,  in  this  cafe,  th^t  th« 
hulbafid  had  made  no  fetclcmtnt,  ibr  pr^v'j- 
fion  for  his  wife  ;  and,  as,  if  he  was  plaihtiff, 
the  court  would  not  decree  the  truftees  ttk 
afTign  to.  him,  without  making  fome  fettle- 
itJcnt  on  her,  his  afTignee  ought  not.  to  be 
in  any  better  condition ;  but  thi$  argument 
was  rcjeftcd  by  the  court, 

It  is.  neceitary  here  to  obfcrve  the  dif- 
tin^ion  taken  .by  the  Mafter  of  the  Rolls^ 
a$  to  the  chattels  red  pr  clioics  in  action  of  a 
fern?  covert,  between  the  cafe  of  the  aflignecs 
of  a  bankrupt,  obliged  to  have  rccourfc  to 
equity  to  obtain  the  wife^s  fortune,  and  the 
Jaft  cafe  of  ^  ipetrific  tifflgfiicei,  Eor^  *hc 
\fttttr  opiAitn*  (^ms  to  be|  >t}|at|  ia  the  £^ 
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mcr  cafe,  the  courts  of  .equity,  would  not  ^*^^* 
interpofe,  in  favour  of  the  aflignces,  to  take  ^"P^*  3^^' 
that  part  of  the  wife's  property,  which  the 
bankrupt  himfelf  could  nofget  at,  without 
their  interference,  unlcls  Are  were  provided 
for ;  but,  that  rfiey  would  give  their  affiftance, 
iti  the  latter  caft,  to  a  fpecific  affignec, 
although  they  would  not  aid  the  hufband 
himfelf,  or  his  aflignees  under  acommiffion. 
A5,  although  thefe  decifions  fecm  at  firft 
contradiftory,  the  claim  in  both  cafes  being 
founded  on  the  intereft  of  the  hu(band  in  his 
Wife's  fortune,  yet,  they  appear  to  me,  on 
refle&ion,  perfedlly  reconcilcable  to  each 
other,  and  equally  founded  upon  principles 
of  the  pureft  equity.  The  grand  and  only 
objeft    of  the  bankrupt  laws,   is,    to    do 

juftioe  to  the  creditors  at  large,  by  pro- 
curing an  equal  divifion  of  aii  the  bank- 
rupt's property,  from  which  he  may  be 
thought  to  have  derived  credit,  and,  to 
whicfe  the  creditors  have  looked  as  to  their 
ultimate  fccurityi  and,  to  that  end,  they 
velt  that  property  inthe  aflignees,  who,  frpnci 
the  time  of  the  ad  of  bankruptcy  commit- 
ted^, ft^jd,  by  yirtiue  lc>f  thefe  ftatutes,  in 
the  pi:ecife  fitufttian  th^  bankrupt  would 
have  been,  if  no  commBfion  had  iflued.  This 
being  their  objcQ:,  there  h  no  reafon  why 
equity  Ihould  extend  them  farther  than,  what 
is  ne<:efrary,  to  obtain  that  end.  A$r  the  . 
l^aiAkrupt,  therefore,  can  gain  n#  credit  from 
•.;:..  T  4  '  the 
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the  principal  of  his  wife's  fortune,  when  it 
is  in  the  hands  of  an  officer  of  the  court,  or 
of  a  third  perfon,  who  cannot  be  compelled 
to  deliver  it  up,  but  through  the  medium 
of  a  court  of  equity,  becaufe,  in  that  cafe, 
it  can  never  become  part  of  his  ftock,  there 
is  no  equity  to  induce  the  court  to  give  an 
afliftance  to  the  affignees,  againft  the  wife, 
which  it  would  refufe  to  the  bankrupt  him- 
felf.  From  the  intercft  of  her  fortune  he 
may  be  faid  to  have  derived  credit,  as  that 
pa0es  through  his  hands  and  enables  him  to 
maintain  a  better  appearance  ;  that,  there- 
fore, the  affignees  will  be  affifted  to  pro- 
cure, bur,  to  the  principal,  this  reafoning 
will  not  apply;  as  to  that,  the  claim  of  the 
affignees  and  of  the  wife,  ftand,  in  equity, 
upon  an  equal  footing.  The  former,  applies 
for  the  aid  of  the  court  to  enable  them  to 
procure  all  the  bankrupt's  effects  to  pay  his 
debts;  the  latter,  prays  the  court  not  to 
interfere,  as  the  confequence,  if  they  do, 
will  be  her  being  left  dellitute,  in  the 
event  of  furvivlng  her  huftand,  although 
there  is  property  on  which  (he  has  a  claim.— 
Both  applicants  are  innocent  peribns,  hav- 
ing fuflfered,  or  liable  to  fufFer,  an  injury, 
confequently,  equally  favoured  in  equity ; 
in  fuch  cafe,  therefore,  equity  will  ftand 
indifferent,  and  will  lend  aid  to  neither  of 
them,  but  will  leave  the  law  to  take  it's 
courfe.  But,  the  cafe  is  different  where  the 
3  huA)and 
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hufband  aliens  or  charges  his  wife^s  chattel 
real  or  chofe  in  a6lion  for  a  valuable  confix 
deration;  for  there,  the  alienee  looks  to 
the  fpeciiic  thing  in  his  contraA,  and  gives 
credit  to  the  property,  and  not  to  the  perfon, 
and  the  court  condder  him  as  having  a  lien 
thereon,  which  equity  will  inforce ;  it  being 
a  rule  in  equity  always  tojupfort  a  purcbafor^ 
wboje  title  to  the  property  purtbajed^  is  founded 
upon  a  civil  as  well  as  moral  obligation^ 
^gainft  a  volunteer,  or  one  whofe  claim  is 
founded  upon  a  moral  relation  only;  in 
which  light,  it  feems  to  me,  the  wife  may 
be  viewed.  Befides,  the  wife,  by  marriage, 
hath  in  fome  degree,  truftcd  the  hufband 
with  the  difpofition  of  her  property,  which 
the  alienee  hath  not ;  and  where,  between 
two  perfons,  one  who  hath  placed  a  confi- 
dence and  the  other,  who  hath  not,  a  loft 
mull  be  fuftained,  equity  will  aid  the  latter 
againft  the  former ;  for  it  is  a  maxim,  that 
be  wbo  trufts  moftj  mufi/uffer  moft. 

Thus,  a  promife  by  a  hufl>and,  to  afllgn 
his  wife's  mortgage,  as  a  fccurity  for  a  debt, 
accompanied  with  a  lodgment  of  the  deeds, 
although  no  afllgnment  thereof  be  aftually 
made,  will  be  fuch  a  difpofition  of  it,  in 
equity,  as  will  be  good  againft  the  wife, 
pro  tanto^ 

As,    where  D's  wife  i^^as   one,  of  three  Bates  v. 
fitters  intitlcd   to    their  brother's  perfonal  f  Atk^zoT, 

eftate ; 
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eftatc;  die  brother  died  imcftate,  ^nind^ 
miniftration  was  granted  to  two  other  per- 
'fons,  with  the  three  fifters  and  their  huf- 
bajids  5   one  of  the  adminiftrators  came  to 
an  agreement  to  divide  the  pcrfonal  eftatc 
intQ  thirds,   a  third  to  be  allotted  to  each  j 
a  memorandum,   under  the  accountj    was 
figned  by  all ;  two  mortgages,  one   in  fee 
und  the  other  for  a  term,  each  for  150 1,  were 
allotted  to  D's  wife ;   the  legal  intereft  was 
pot  afligned  ;  but,  by  the  memorandum,  was 
agreed  fo  to  be.    iSefore  any  aflignment,  D, 
borrowed  200  /,    of  the   plaintiflf  on  note^ 
and,  by  agreement  under  note,  took  notice 
that  he  had,  the  better  to  fecure  -the  aoo/i 
left  two  mortgages  with  him,  which  he  was 
in  titled  to,  and  promiflbd  forthwith  to  aflign. 
Before  any  thing  done,  Z),  died ;  the  plain^ 
tiiF's  bill  was  brought  againft  the  wife  of 
J)y   P's  admioiftrator,  and  the  nwrtgagors^ 
to  be  paid  his    5:00/,  and  intereft,   or  to 
forcclofe  the  mortgagees.     It  was   argued, 
on  behalf  of  the  wife,  that  the  mortgages 
■were  her  chofes  in  aftibn,  and,  not  having 
been  affigncd  by  her  huft^and,  furvived  to 
her  j  or,  at  leai):,  that  (he  was  incitled  to  them 
on  paying  the  plaintiff'^  debt.  .  The  admi- 
niftritbr  of  the  hufband  infifted,  that,  ia 
equity,  what  Z>.  had  done  amounted  to  an 
aflignment,  and  that  he  was  intitled  to  re- 
deem the  plaintiff.     But,   it  was  adjudged, 
that  the  agreemciit  amongft  the  three  fifters, 

and 


t     331     ] 

and  the  fcparating  the  mortgages  from  other 
parts  oF  the  eftate,  was  an  appropriation  of 
them  to  D.  aftd  his  wife  ;  and,  that  D*s  heir, 
andadminiftrator,  were  truftees  fori),  and  his 
wife  in  the  two  mortgages.  That  D,  being 
intitled  in  right  oF  his  wife  to  the  truft  of 
thefe  mortgages,  had  a  power  to  affign  them 
for  his  own  ujfe  j  that,  leaving  them  with  the 
plaintifF,  and  giving  his  .  note,  promifing 
he  would  procure  them  to  be  affigned, 
amounted,  in  equity,  to  a  difpofition  of 
them  for  fo  much,  as  to  fatbfy  the  debt  to 

tlie  plaintifF,  but  not  for  more.  For,  thougli 
he  niigbi  have  difpofed  of  the  whole  in  the 

manner  he  did,  his  intention  was,  only,  to 
fecure  the  plaintiiff 's  debt,  which,  being 
done,  the  mortgagr^s  belonged  to  the  widow 
as  her  chofes  in  action,  and  not  to  the  huf- 
band*s  adminiftrator  5  that^  although  one 
€)f  the  mortgages  was  in  fee,  it  made  no 
difference  5  for,  a  hufband  might  difpofe  of 
the  wife^s  mortgage  In  fee^  45  well  a?  her 
jnoftgage  for  a  term. 

Where  a  traddman,  having,  after  mar-:  ^^^*'  '• 
ritge,  purchafed  a  term  for  years  to  himfelf  2  Will.  364, 
and  his.  wife,  and  thfc  furvivor,  and  the  exe- 
cutors, adminillrator^,  and  alTitg^is  of  fuch 
furvivor  for  the  refidue  ^of  thf  term^ 
mortgaged  it  without  the  wif^j's  joining, 
with  a  provlfo,  that,  if  tM  huifeand 
or  wife,  or  either  of  thcm^  6r  their  or 
cither  of  their  executory  or  ^dminiftrators, 
.     \'..%  iho«ld 
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fhould  pay  the  mortgage  money  and  intcrcft 
at  the  day,  then  the  mortgage  (hould  be 
void  5  and  that,  until  default  of  payment, 
the  hufband,   his  executors,  and  adminiftra- 
tors,    Ihould    quietly    enjoy.    Seven    years 
after  he  died,  in  debt,  leaving  his  wife  exe- 
cutrix, and   the   mortgage  money  unpaid. 
The  queftion  was,   whether,  the  equity  of 
redemption  of  this  term   was  aflcts  for  the 
payment  of  the  hufband's  debts,  or,  it  fhould 
go  to  the  wife,  as  furvivor?  And   it  was 
held,  by  the  Mafter  of  the  Rolls,  that  the 
fettlement  on  the  wife,  being  made   after 
marriage,    was    a    voluntary    conveyance; 
that,   being  only  a  term  for  years,  and,  con- 
fequently,  always  in  the  power  of  the  huf- 
band  to  forfeit  or  alien,  the  mortgage  was  an 
alienation.  For,  though  if  the  mortgage  money 
had  been  paid  before  the  day,  the  mortgage 
would  have  been  void,  and  confequently  all 
things  would  have  been  in  Jlatu  quo\  yet, 
the  mortgage  being  forfeited,  the  equity  of 
redemption  was  now  become  a  creature  of 
equity  i  and,  it  being  in  the  cafe  of  credi- 
tors, and  the  redemption  given,  as  well  to 
the  executors  of  the  hufband  as  to  the  exe- 
cutors of  the    wife,    and    the   laft  provifo 
being,  that  the  hufband,  his  executors,  6?i-. 
might  enjoy   till  default   of  payment,   he 
decreed,  that  the  equity  of  redemption  ofc 
this  term  fliould  be  affets, 

CAP» 
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CAP.   xir. 

^ut  of  )o|)at  jFunt>0  iSSniU 
9a9e0  are  to  be  re])eemety* 

WHcn  a  pcrfon  dies,  leaving  a  variety  of 
funds,  one  of  which  nniuft  be  faddlcd 
with  a  debt,  and  the  owner  does  nothing 
from  whence  an   inference   can  be  drawn, 
which  fund  he  nneant  fhould  be  applied  to 
difcharge  it,   it  is  a  rule,   in  equity,  that 
the  fund,  which  received  the  benefit  by  con^ 
trnSlin^  the  debty  fhould  make  fatisfadlion. 
The  confequence  of  which  maxim  is,   that, 
if  money  be  borrowed  upon  mortgage,  and  Cope  v. 
the  mortgagor  die,  leaving  a  real  and  per-   ^  g^j^ 
fonal  cftatc,  and  charge  neither  of  them,  (pc-   S.  C.  Eq.  Ca. 
cifically,   with  payment  thereof,  the  latter  ^^q^^q' 
(hall    be    burthencd    therewith:    For,  the   74.271.* 
debt    being    perfonal,    the  perfonal  aflcts   \p^*  ^*-  5* 
ought  to  be  firft  applied  to  difcharge  it.     If  Taibot?  54. 
an  executor,   therefore,  hath   aflets,   he  is   ^arl  of  Bel- 

compellable   to  redeem  mortgages  for  the  Rociifort. 
benefit  of  the  heir.  6  Brown'* 

ParUCa.520. 
Lord  Howard  //  aL  v.    Sir  John  Napier,  3  Brpwn's  Park  Ca.  14,  Hard. 

Although  a  fpecialty  creditor,  may  fuc 
either  the  heir  or  executor,  and,  in  cither 
cafe,  will  h9  JDtitlcd  toths  benefit  of  his 

fccurity. 


Howel  V. 
Price.  Pre. 
Ch.  477. 
Grayi/.Gray 
Chichefter  v% 
Philips. 
Hale  <u.  Hale 
Cafes  cited 
therein. 
Bartholo- 
mew V. 
May.  1  Atk. 
Rep.  487. 
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fccuritr^  yctj  if  the  heir  be  charged  lil 
debt,  when  the  executor  hath  aflets,  the 
heir  may  compel  the  executor,  in  equity,  to 
pay  the  debt. 

.  An  bifres  faSlus^  as  well  as  an  hares  natus^ 
will  now  be   allowed  the  benefit  of  having 
the  real  eftate  diTincumbered  for  him.  Thus, 
where   M.  devifed  hi^  lands  at  H,  thtr%  in 
mprtgage  for.  1300/,  to  iJ-  in  tail,  remain- 
der over,  and  other  lands  to  T**  fubjcft  to 
the  payment  of  his  debts,  in  cafe  his  pcr- 
fonal  eftate,  and  other  eftates,   devifcd  for 
that  purpofe,    ftiould    not  prove  fufficicnt 
to  fatiafy  all  of  them.    The  court  was  of 
opinion,  that  the  perfonal   eftate  muft  be 
firft  applied  to  pay  the  1 300  /,  as  a  debt  of 
the  teftator,  and  that   iKe  raal  eftate,   de- 
vifcd  for   payment  thereof,  fhould   not  be 
liable,  unlels  the  perfonal  was  not  fuiEcient. 

And  fbch  debt,  on  mortgage,  will  leflcn 
the  widow's  cuftomary  moiety  in  the  pro- 
vince of  Tork. 


Pockfey  V* 
Pockley. 

1  Vern.  364 
S.  C.  By 
name  of 
Popley.  V. 
Popley. 

2  Ch.  Ca. 


Therefore,  where*?,  having  lentil.  1600/. 
with  an  intent  to  lend  1400/.  more,  took 
a  mortgage  for  the  money  in  P's  name, 
and  then  died;  his  executors  refufing  to 
lend  the  other  1400/,  P.  advanced  1500/, 
of  his  own  money,  in  the  pxirchafe  of  an 
annuity  in  fee  out  of  the  lan^s  contained 
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in  ^the  mortgage,  and  ccx>k  an  aflTignment  of 
the  raortgage  to  protect  his   purchafc,   de- 
claring, theuies  thereof  to  be  for  the  benefit 
of  him  and  his  heirs  :  P.  then  made  his  will, 
appointing  all  his   debts  to   be  paid,    but 
particularly  mentioning  the  debt  of  1600/. 
to     «S's    cftate,    and,    thereby >   devifed   his 
real   eftate  to  his  nephew.  P.   dying  with- 
out    child    within    the    province  of  Tork^ 
where,   by  the  cuftom,  his  widow  was  in- 
titled'   to  a   moiety   of  his  pcrfonal  cftate, 
the   queftion,  between  the  widow,  and  the 
nephew  who  was  dcvifee  of  the  real  eftate, 
^as,  whether  thi^   debt  fhould  be  paid  out 
of  the  real  or  perfonal  affers  ?  And  it  was  re- 
folved,   that  the  perfonal  eftate    Ihould  be 
liable. 

And,  although  the  fecurity  be  in  the  na-   ^?^'^^ J'* 
ture  of  a  fFelJh  mortgage,   and  there  be  no  c^,  ^-,, ' 
certain  time  for  redemption,  yet,  the  rule  is 
the  fame,  as  to  the  application  of  the  affets. 

If  a  man  make  a  fettlement  of  his  eftatcs 
upon  truftees  for  performance  of  his  will, 
and  payment  of  debts  and  legacies,  and,  at 
the  fame  time,  make  his  will .  and  thereby 
devife  that  the  truftees  Ihalj  pay  feveral  le- 
gacies, and  that  the  furplus  fhall  go  to  the 
heir,  and  make  his  wife  exeaUrix,  but  does 
not  expresjfy  devife  the  perfonal  eftate  to 
her.     The    fame   rule   applies   as  to  the 

diftri*. 
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diftribotion  of  the  affcts  ;  for,  if  there  had 

been  no  executor  named>  the  adminiftrator 

niuft  have  applied  the  perfonal  eftate  in  eafe 

of  the  real,  and  an  executor  takes  no  more  to 

Lord  Grey  v.   his  own  ufe  than  an  adminiftrator.  Thus,  where 

I  Ch.  C^^'     ^*  having  three  fons  R.  C.  and  F.  and  one 

«97.  daughter  K.  nmde  a  conveyance  of  the  manor 

of  G,  to  truftees  and  their  heirs  to  pay  his  debts 
and  legacies,  and,  fubjeft  thereto^  for  per- 
formance of  his  will  J  and,  at  the  fame  time, 
made  his  will,  and,   thereby,  direfted  the 
truftees  to  pay  2000  k  ^  piece  to  R.  and  C, 
6000/,  to  K.  his  daughter,  and  the  /urplus 
to  F.  his  heir ;   and  alfo  devifed,   that  his 
three    younger    children    R.  C.    and     X, 
legatees,   ftiould    relcafe  to    his   executrix 
all  fuch  anions  and  demands,  on  bis  per- 
fonal   eftate,    as  they    fhould    have,     and 
made  his  wife  executrix,   but  gave  her  not, 
thereby,  in  terms,  his  perfonal  eftate.  The 
queftiori  was,   whether  the  executrix  (hould 
be  liable  to  the  legacies  o{  R.  C  and  K. 
in  aid  of  -F,  the  heir,  who  was  to  have  the 
furplus  of  what  (hould  rife  from  the  fale  of 
G  ?  It  was  agreed  fhe  muft  be  liable  as  to 
the  creditors;  but,  as  to  the  younger  child- 
ren's legacies,  it  was  infifted  that  there  ought 
to  be  no  aid  in  favour  of  F,  the  heir,   for, 
when  the  legatees,  were,  by  the  will,   to 
rcleafe   all  demands,  out   of  the  perfonal 
eftate,  they  could  make  no  demand  there- 
upon ;  that  this  claufe  Ihewed  the  intent 

of 
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<:)f  the  teftator,  that  the  perfonal  cftatc  Ihould 
be  difchargedj  that,  therefore,  the  execu- 
trix ought  to  enjoy.it  free  againft  thofe  lega- 
cies of  which  .the  teftator  difcharged  her, 
cfpecially,  when  he  had  ptheirwife  provided  for 
their  fatisfaftion  ;  and  the  furplus  to  F,  the 
heif,  was,  expresfly,  lifter  debts  and  legacies 
paid*  Butj  it  was  argued  on  the  other  fide^ 
and  refdlved  by  the  court,  that,  regularly,  the 
perfonal  eftate  muft  go  in  aid  of  the  heir; 
for  an  implied  intent  could  not  be  permitted 
to  alter  the  equitable  general  law.  And 
the  Lord  Chancellor  decreed,  the  perfonal. 
eftate  to  be  .accounted  for  in  aid  of  the  heir 
for  what  he  fhould  be  charged  withal,  not 
only  as  to  the  creditors,  but, .  as  to  the  le- 
gacies charged  on  Go^eld;  namely,  2000 
&  6000  /.  to  the  younger  children. 

Although  lands  be  devi.fed  for  paym^ai; 
of  debts  and  legacies,  and  the  refidue  of  thr  Anonymous, 
perfonal  eftate,    after  the  debts  and  legacies   trXf"p  ^"^^^ 
paid,  be   given   to   the  ^xccutriK  ge^eralfy,   of 
the  perfonal'eftate  muft,    notwithftanding,   Medlicot'v. 
be  applied,  as  far  as  it  will  go,  to  the  p^y-  ,  Brown's 
ment  of  the  debts,  and  the  land  charged  no   <-a.  Pari, 
arther  than  is  .neceflary  to  make   up   the 
deficiency:  for^  in  this^pafe,^  the  intereft  of. 
the  executor,  in   the  perfonal  aflets,   is    the 
tame,  whether  he   takers  them    by   exprefs 
dcvife,  or  as   the  .refidue. 

Z  .   So^ 
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Mcynellv,  So,  if  a  man  make   a  mortgage,    and^ 

Prcrch.  4i.  afterwards,   by  his  will,  devije  his  ferjonal 
Jbid.  477.        eflate  among  his    relations,     the    perfonal 

eftate  miift,  neverthelefs,  be  applied  toward* 
the  difcharge  of  the  mortgage. 

But,  however,  here  we  are  toobferve,  that 

although  the  perfonal  eftate  be  the  proper 

fund  out  of  which  mortgages  are  to  be  paid 

off,  yet,  if  the  teftator,  direftly,  exempts  it, 

^  it  will  be  difcharged  thereby. 


Lemon  v. 
Ncwnhatn. 
I  Vez.  5 1  • 


cc 


cc 


cc 


cc 


Thus,  where  Sir  William  Lemony  pofleffed 
of  a  real  and  perfonal  eftate,  the  former  in- 
cumbered by  feveral  mortgages  of  his  an- 
ceftors,  made  his  will,  in  which  was  in- 
ferted  this  particular  claufe.  "  I  defireall 
my  debts  may  be  difcharged  by  my  exe- 
cutors, I  mean  thofe  only  of  my  own  con- 
traSlingy  not  thoje  heavier  debts  charged 
by  my  family  :  "  and,  after  giving  feveral 

legacies,  gave  his  perfonal  eftate  to  his  mo- 
ther, whom  he  made  executrix,  dclirin^hcr 
to  pay  all  his  juft  debts  exaSlly  i  the  mother, 
after  the  making  the  will,  bought  in  the 
mortgages,  which  were  affigned  to  her,  and, 
for  the  payment  of  which,  the  fon  entered 
into  a  covenant.  He  died  in  1741,  there 
having  been  no  payment,  or  demand  of^ 
principal  or  intereft  for  twenty  years.  In 
1744,  the  mother  brought  a  bill  againft 
the  prefent  plaintiff*  and  defendant  L.  and 
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iV,  who  were  the  co-heirs  at  law  of  her  fon, 
for  payment  of  the  mortgages,  or  elfc  to 

foreclofe.     Afterwards,  Jhcj    dying,     made 
Ly  one  of  the  co-heirs,  her   executor>  who 
got  his    name  ftruck   out    of  the  original, 
and,    now,  brought  a  bill  of  revivor  againft 
the  other  co-heir  for  a  fale  of  the  mortgaged 
J>remifes,   and  thatj   o\jt  of  the  money  arif- 
ing  thereby,  the  principal  and  intereft  dilc 
fliould  be   paid  by  iV*  the   defendant,    the 
plairitifFdaiming  by  a  double  right,  as  exe- 
cutor  of  the  mother^  who  flood  in  the  placd 
of  the  mortgagee,  and  as  co-^heir  of  her  fon. 
One  queftion   was,  out  of  what  fund    thefe 
mortgages  were  to  be  paid  ?   And  it  was 
held  by  Sir  tViUiam  FoYteJcue^  Mafter  of  the 
RqUs,  that  the  will,  by  which  it  was  agrccdj 
that  he  had  a  power  to  charge  his  real  or 
perlbnal  eftate  with  thefe  mortgages,  was  the 
proper  rule  to  go  by^   as  far  as  it  direftcd  j 
fo  that  the  queftion  was,  whether,  and  how 
far,  he  had  done  fo  ?  It  had  been  infifted,  that 
the     perfonal    eftate,     being    the     proper 
fund,  it  Could   not  be   difcharged   without 
particular  words ;  and  that,  therefore,  though 
there  was  a  direftion  for   payment  of  the 
debts  out  of  the  real  eftate^  that  would    not 
change   the   fund,    but   would  only  make 
good  any  deficiency  of  the  perfonal   eftate^ 
That  was  the  general  rule,   but  here  there 
were  exprcfs  words  of  exemption.     It  had 
been  faid,  that,  though  there  was  this  exemp- 
tion  in  the  firft  claufe^   it   was  not  in  the 

Z  2  latter. 
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Utter,  wher^  tli^  teftator  direfted  all  his 
juft  debts  to  be  paid  exaElly.  In  anfwcr  to 
which  the  court  faid,  it  was  a  conftant  rulc> 
that  one  part  of  a  will  was  hot  to  be  con- 
ftrued  contradiftory  to  another,  if  both 
would  ftandj  and,  when  the  teftatof  had 
lb  particularly  explained  what  he  meant  by 
his  debts,  it  would  be  hard  to  give  it  % 
different  conftrudion. 


Fcltham's 
Cafe, 


So,    a   diftinftion  is  to  be  taken,  where 

1  Lev.  203.     an  cftat€  is  devifed  to  be  fold  for  payment 

of  debts,  and  where  the  debts  are  charged 
upon  it,  and  the  eftate  made  liable  to  them  5 
for,  in  the  former  cafe,  the  perfonal  eftate 
will  not   be    applied    in  eafe  of  the  real* 

.  ,  And  the  cafe  is  ftill  ftrortger,  if  the  furplus 

^.Te^lowes.  irifing  from  the  fale,  is  not,  after   the  debts 

2  Vern.  718.  paid,  to  go  to  the  heir,  but  is  devifed  away. 
Abrli;!."^?.  As  where  B.  devifed  his  fee-farhi  rent  to  be 
12.  fold  for  the  payment  of  his  debts,  and  gave 
Sc.  GiIb,Eq.  ^^^  furplus  arifing  from  the  faJe,  after  debts 
Sc.  Pre.  Ch.  paid,  to  his  brothers,  and  willed  his  houfe- 
"^5''  hold  goods  fhould  go  along  with  his  houfe, 

and  devifed  the  reft  and  refidue  of  his  per- 
fonal eftate  to  his  fifter  and  made  her  exe- 
cutrix :  for,  the  overplus,  in  fuch  cafe,  is 
devifed,  as  a  pecuniary  legacy,  and,  n§t  as  a 
real  eftate ;  and,  then,  the  quantum  of  fuch 
pecuniary  legacy  is  to  be  afcertained  accord- 
ing to  the  intention  of  the  teftator,  which  can 

only  be  done,  by  taking  the  debts  and  lega- 
%  cifs 


tz- 
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cies  out  of  the  price  and  value  of  the  lands  : 
and,  therefore,  it  would  alter  the  intention 
of  thq  teftator,  to  caft  in,  the  perfonal  eftate, 
by  way  of  exoneration. 

So,  although,  as  between  the  heir  and  j  , . 
executor  or  r^^^^ry  legatee,  the  perfonal  Lei^h. 
will  be  liable  to  difencunnber  the  real  S^j,^^"^^* 
eftate,  for  the  reafons  already  affigned.  Yet,  infra.  312 
this  rule  ceafes,  where  it  would  operate  to 
prejudice  fimple  contraft-creditors,  or  gene- 
ral legatees.  For,  in  fuch  cafes,  if  the 
creditors,  whofe  demands  attach  both  upon 
the  real  and  perfonal  eftate,  ele6t  to  take 
their  fecurity  on  the  latter  to  eafe  the  heir, 
or,  as  the  fund  readieft  of  acccfs,  yet,  he 
will  not  be  benefited  thereby  to  the  difad- 
vantage  of  the  fimple  contraft-crcditors  cr 
legatees  ;  but,  they  will  be  intitled  to  ftand 
in  the  room  of  the  fpecialty  creditors,  and 
to  come  upon  the  real  eftate  in  as  large 
an  extent,  ^s  the  perfonal  eftate  \%  diminifhed 
by  the  demands   of  the  latter. 

Thus,   where   the   father,    feifed  iji  fee.    Anonymous. 
having  mortgaged  land  and  giyea  a  ftatute  to   ^  ^ 
the   mortgagee   to  pay,  &c.  made   hi^  will 
devifing  590  /.   to  his  daughter,    and    tht^n 
died  I  and  the  mortgagee  took  fo  much  of  the 
perfonal  eftate  in  execution  on  the  ftatute, 
that,  thereby,  there  were  not  fufficient  aflets 
left  to  pay  the  legacy.  The  queftion  was^  whe- 

Z  3  ther 
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thcr  the  daughter  fhould  have  relief  againfl: 
the  heir,  who  had  been  exonerated  out  of 
the  pcrfonal  cftate,  which  was  liable  to  the 
legacy  ?  And  it  was  decreed,  that  ftie  fhould  $ 
for,  where  there  are  not  affets  to  pay  the 
Ample  contrad-creditors,  and  the  general 
legatees,  the  real  eftate  (hall  be  applied  in 
payment  of  the  fpecialty  debts, 

And  the  law,  now,  is  held  to  be  the  fame 

in  favour  of  a   general  legatee   againfl:  the 

Leigh.   ^        devifee  of  a  mortgaged   eftate.     So  where 

Ca.  temp.        Ky  having  mortgaged  his  freehold  lands  to 

Sifnrr^-Ai.    -^-  for  fccuring  2500/,  made  his  will  com- 
mencing with  thefc  words  :    "  As  touching 
**  my  wordly  eftate,    after  payment  of  my 
**  debts  and   funeral   charges,  which  I  will 
to    be    firft  paid,    1    give    my   freehold 
eftate  in  Kent  to  my  wife  for  life,  charge- 
able with  an  annuity  of  30/.  for  life  for 
"  £; "  and,  after  his  wife's  death,  dcvifcd  his 
faid  freehold  eftate,  fo  charged,  to  the  three 
children  of  his  fitters;   and  direfted  the  reft 
of  his  perfonal  eftate  to  be  placed  out  at  in- 
tereft,  the   intereft:  to    be  paid  to  his  wife 
during  her  life,  and,  after  her  death,  to  be 
divided  among  the  children  j  and  alfo  gave 
his  wife  1500/,    with  a  proyifoe,  that  the 
devifes   and  bequefts  in  the  will  fhould  be 
accepted  by  the  wife  inftead  of  dower,  and 
in  full  fatisfaftion  of  her  ftiare  of  the  per- 
fonjil    eftate     The  qucftion  was,    whether 

th9 
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V. 

tht  perfonal  eftate  fhould  be  applied  in 
exoneration  of  the  rcal>  fo  as  to  defeat  the 
pecuniary  legacies,  there  not  being,  in 
that  cafe,  fufficient  to  pay  the  1500/;  and 
€he  court  refolved,  that  it  fhould  not  5  for, 
the  real  eftate,  in  this  cafe,  being  devifcd 
away,  gave  the  legatees  rather  a  ftronger 
claim  than  where  they  had  to  do  with  an 
heir  at  law ;  fince  it  was  a  long  time  before 
a  devifee  could  prevail  with  the  court,  to 
have  the  perfonal  eftate  applied  in  exonera- 
tion of  the  real,  as  appeared  from  many 
ancient  reports  which  diftinguifhed,  in  that 
cafe,  between  a  devifee  and  an  heir  at  law ; 
though,  at  laft,  the  latter  had  prevailed 
where  there  was  no  damage  done  to  a  third 
perfon. 

But,  if  the  teftator  devife  his  real  eftate 
fpecifically  to  one,  and  then  die  leaving 
debts  and  legacies,  and  the  creditors,  who 
might  come  upon  the  real  eftate,  come  upon 
the  perfonal ;  if  that  be  exhauftcd,  the  gene- 
ral legatees  cannot  have  rccourfe  to  the 
real  affets,  for  fo  much  as  the  perfonal  aflets 
fall  fliort  by  payment  of  the  debts  5  bccaufe, 
a  gemral  legatee  Jhall  never  take  from  aj^e^ 
cjfic  one. 

And  therefore,  in  the  cafe   of  Clifton  v.  Clifton  v. 

^urt,  where  A,  (feifed  in  fee  of  freehold  ^^\^^  ^  ^ 
lands,  and  likewifc  of  fomc  copyhold  lands  *  ^  * 

Z  4  which 
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which  he  had  not  furrcndere4  to  the  ufe  of 

his  will,   and  indebted    by    bond   in  which 

his   heirs  were  bound,)   made    his  will   in 

1708,    whereby  he  dtvikd  his  freehold  /ands 

to  B.  infee^  without  charging  them  with  any 

of   his  debts  and    legacies,    and  gave    his 

copyhold  lands  to  C.  in  fee,  in  truft  to  fell 

to  pay  his  debts  and   legacies  j  and,  having 

given  a  legacy  of  50P  /.  to  T>.  died,  leaving 

E.  his  executor.   D,  the  legatee  of  the  500  /, 

brought  his  bill  for  his  legacy  :  upon  which. 

Lord  Harcourt  decreed,  that,  as  to  fo  nriuch 

of  the  perfonal  eftate  as  was  exhauftcd  by  the 

bond  debt,  the  legatee  of  the  500  /.    |hbuld 

{land   in   the    place  gf  the   bond    creditor 

againft  the  land,  and  that  the  freehold  eflate 

ihould  be  liable,  in  default  of  perfonal  afletSj 

to  pay  the  legacy. 

From  this  decree,  the  devifee  of  the  free- 
hold lands  appealed  to  Lord  Parker^  in- 
fifting,  that,  \he  500 /.  legacy  being  by  the 
will  charged  on  the  copyhold  eftate,  and 
that  fund  failing  for  want  of  a  furrender, 
the  freehold  eftate,  which  was  expresfly  de- 
vifed  to  j^nothcr  perfon,  ought  pot  to  *  be 
liable;  and  that  the  land,  hting  fpecifically 
devifed,  was  not  chargeable  with  a  general 
pecuniary  legacy* 

And  Lprd  Parker,  having  taken  time  to 
confidcr  of  it,  rcvcrfcd  that  part  of  the  dc^ 

crcc^ 
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eree,    whereby,  the  freehold  eftate  was  fub- 
je6led  to  the  legacy ;   obferving,  firft,  that, 
althotigli  equity  would  marflial  aflets  in  fa- 
vour of  a  legatee  as  well  as  of  a  fimple  con- 
t:ra6t  creditor,  yet,  every  devifee  of  land  was 
a  fpecific  legatee,  and,  being  fo,  Ihouldnot  be 
broken  in  upon,  or    made    to  contribute 
Howards  a  pecuniary  legacy.    Secondly,  that 
it  was  a  rule,  that,   if  one  gave  a  fpecific  le- 
gacy of  a  horfc,  or  of  a  diamond,  to  //,   and 
alio  a  pecuniary  legacy  of  500 /,  to  B.  and 
there  were  not  aflets  to  pay  both,  ftjll,   the 
ipecific  legatee  Ihould  be  preferred  and  have 
his  whole  legacy  5  for,  were  the  executor  to 
make  him  contribute  towards  the  pecuniary 
legacy,  thiswould  be,  pro  tanto^  to  make  fuch 
fpecific  legatee  buy  his  legacy,  againflthe 
manifeft  intention  of  the  teft^tor.      Thirdly, 
that  if  a  fpecific  perfonal  legatee  fliould  not 
contribute     towards    a    pecuniary    legacy, 
much  lefs  (hould  a  fpecific  devifee  of  lands. 
Fourthly,  that  if,  in  the  principal  cafe,   the 
teflator  had  devifed  the  500  /.  to   Ay  and  a 
term  of  500  years  to  5,   without    leaving 
jilTets  to    pay  the    500/,    ftill,  the  fpecific 
legatee  of  tht;  lesfe  cugh;  to  prevail,  without 
contributing  toward*  the  pecuniary  legacy  | 
4nd,   if  fych  pecuniary    legatee  fhouid  not 
break  in  upon  a  fpecific  legatee  of  a  term  | 
^fortioriy  he  fhouid  not  difappoint  the  will, 
as  to  a  devife  in  fee,  which  was  more  to  be 
favoured  than  a  devife  of  a  term,  becaufe 

it 
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it  was  with  more  difficulty  t;hat  a  court 
of  equity,  in  any  cafe,  broke  in  upon,  or 
charged,  a  real  eftate.  Fifthly,  that  this 
cafe,  where  the  tcftator  had  appointed  a  fund 
for  the  payment  of  the  legacies,  (i;/2.)  the  co- 
pyhold, was  ftill  ftrongcr,  and,  although  that 
had  failed  for  want  of  a  furrender,  the  con- 
fequence  would  be,  that,  the  fund  failing, 
the  legacy  muft  fail  alfo.  Indeed,  the  bond- 
creditor  might  eleft  to  have  his  debt  out  of 
the  aflets  in  the  hands  of  the  heir,  or  of  the 
^  dcvifee,  but,  in  fuchcafc,  in  general,  the  heir 

or  thedevifee  fhould  have  this  reliefs  (viz.) 
to  ftand  in  the  place  of  the  bond- creditor, 
and  reimburfe  himfclf  out  of  the  perfonal 
eftate.  Sixthly,  but,  though  equity  would 
/^^/marlhal  the  application  of  aflets,  yet,  it- 
would  not  do  this  and  thereby  difappoint  the 
will  of  the  teftator  by  breaking  in  upon  the 
devife  of  the  freehold,  which  the  teftator  did 
not  intend  to  charge,  but,  on  the  contrary, 
Aewcd  his  defign  to  charge  the  copyhold- 
eftate  therewith. 

A  devife  of  all  a  man^s  real  ejlates  is  con- 
fidered  as  a  fpecific  devife;  and,  if  both 
the  real  and  perfonal  eftate  be  fpecifically 
devifed,  they  Ihall  contribute,  equally,  in 
difcharging  debts  by  fpecialty  and  incum- 
brances. 

Thus,  where  one,  feifed  in  fee  of  fomc 
.5hort.  '  lands,  and  poffcflfcd  of  a  leafe  for  years  in 
1  wiii,  403.  other 
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othei'  lands,    being   indebted    by  fpccialty 
and    fimpie    contraft,   made  his    will,  and, 
thereby,  devifed  a  rent-charge  of  40  L  a  year, 
out  of  the  leafc  for  years,  to  one  grandfon, 
bequeathed  the  leafe  itfelf  to  another  grand- 
fon, and  gave  all  his  lands,  in  fee,  to  A.  and 
his  heirs  j  none  of  his  devifces  were  his  heirs 
at  law,   and  the  will  was  made  after  the  fta- 
tutc  of  fraudulent   dcvifes  ;  there  being  a 
deficiency  of  affets  to  pay  debts,  the  queftion 
was,  whether  they  (hould  be  charged  on  the 
real  or  leafehold  cftate  ?  And  it  was  decreed, 
firft,  that  a  devife  of  a  rent-charge,  out  of 
a  ternn,  was,  as  much^   2l  IpeciSc  legacy,   as 
if  it  had  been  of  the  term  itfelf.     Secondly, 
that  the  devife  of  a  term  for  years,  was,  as 
mucby  a  fpecific  devife,   as  a  devife  of  lands 
in   fee:  wherefore,  each   being  equally  fpe- 
cific   devifes,     it  would,     in    this  cafe,    be 
an    equal   difappointment  of  the   teftator's 
intent,  to  defeat  either  by  fubjefting  it  to 
th©    teftator's  debts.     Thirdly,  that,    fincc 
the   ftatute  of  fraudulent  devifes,    lands  in 
feeVere  equally  fubjeft  to  debts,  by  fpccialty, 
in  the  hands  of  the  devifee,    as  leafes,    in 
the  hands  of  the  executor  or  legatee,  were, 
at  common    law,    to  debts  by  fimpie  con- 
traft.    So  that,  to  prevent  the  difappoint- 
ment of    the   te^ator's    intent,     the    court 
thought  it   reafonable,  that   the  devifee  of 
the  fee  fimpie  eftate,   and  the  devifees  of  the 
leafc  and  annuity,  fhould,   eachy   contribute 
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to  the  debts  by  fpecialty,  in  proportien  to 
the  value  of  their  rcfpe£tive  premifcs  ;  but 
that,  as  to  the  debts  by  fimple  contraft,  if 
there  fhould  not  be  enough,  over  and  above, 
to  pay  them,  they  nnufl.  fall  upon  the  Icafe- 
hold  premifes,  only. 

We  muft  here  remark  the  diftin<5tioa 
between  the  laft  cafe,  which  was  a  devife 
of  all  the  teftator'%  lands  in  fee  to  jI,  and 
the  cafe,  of  a  devife  to  A.  of  all  tb^  refi  of  a 
teftator^  lands  y  for,  the  latter  would  have 
been  a  refiduaryy  not  2i/pecific  devife.  The 
reafon  appears  to  me  to  be,  that,  the  latter 
devife  doth  not  convey  to  the  devifee  a 
certain  fixed  property,  capable  of  being 
tfcert-ained,  immediately,  upon  the  will  being 
confummate,  that  is,  upon  ibc  death  of  tbc 
teftator,  as  the  former  devife  does ;  but, 
the  quantum  of  the  devife  remains  uncertain 
until  a  liquidation  by  the  heir  and  executor ^ 
and  therefore,'  the  pcrfon,  taking  thereby, 
cannot  come  in  until  the  debts  by  fpecialty, 
orotherwife,  have  been  paid  out  of  the  tefta- 
tor's  eftatcs. 

Where  the  dcfccnt  is  broke,  and  the  heir 
^t  law  made  to  take  hy  punbaje^  he  will 
be  confidered  as  a  fpecific  devifee. 

Hcrne  v.  Thus,  wherc  one,  feifcd  in  fee,  indebted 

$aS^^4i6       ^^  bonds;   gave  legacies  to  children  whom 

he 
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he  had  cth&wife  provided  for  before,  and 
devifed  his  lands  to  his  eldeft  Jon  in  taili 
the  eldeft  fon,  being  alfo  executor,  paid  the 
bonds  with  the  perfonal  eftate  ;  the  legatees 
brought  a  bill  to  be  let  into  the  real  eftate 
in  the  plac6  of  the  bond-creditors,  and  be 
paid  out  of  the  land.  But  although  the  court 
admitted,  that,  if  the  lands  had  defcended, 
the  legatees  might  have  been  relieved  in 
this  manner,,  yet,  fince  the  teftator  had 
devifed  them,  it  was  refolved,  they  ought 
to  be  exempted  \  for,  it  was  as  much  the 
teftator's  intention,  that  the  devifee  Ihould 
have  this  land,  as  that,  the  others  fhould 
have  the  legacies. 

If  the  chattels  real  of  the  mortgagor  be 
lp€cifica!ly   devifed,  the  heir  (hall  not  come         . 
thereupon,  to  be  exonerated  from  a  mortgage 
upon  the  real  eftate. 

Thus,  wh^re  J,  fcifed  in  fee  of  a  real  Oneal  v. 
eftate^  which  h<^  had  nK>rtgaged  for  500  /,  ^  ^^^^  ^ 
and  pofTefled  of  a  leafebold,  devifed  the 
former  to  his  eldeft  fon  in  fee,  and  gave 
the  latter  to  his  wife,  and  then  died,  leaving 
debts,  which  woiild  exhauft  all  his  perfonal 
cffedls  except  the  leafehold  given  to  his 
wife,  'the  queftion  was,  whether,  there  be- 
ifig  (as  ufual,)  a  covenant  to  pay  the  mort- 
gage money,  the  leafehold  premifes,  devifed 
to  the  wifej   fhould  be  liable  to  difcHarge 

the 
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the  mortgage.    And  theMaftcrofthcRolls^ 
after  taking   time    to   confider   of  it,     and 
being  attended   with  precedents,    decreed^ 
that,  as  the  tcftator  had  charged  his  real  eftatc 
by  this  nnortgage,  and,  on  the  other  hand^ 
Jfecifically   bequeathed  the  leafehold  to  his 
wife,    the   heir  fhould    not  difappoint  bcr 
legacy  by  laying  the  mortgage  debt  upon  it, 
as  he   might  have  done,   had  it  not  been 
Sir  Peter        Jpecifically  devifed  :     and,  that,    though  the 
^^?  *the      n^oi'^g^gcpremifes  were  ^{(ojpecifically  given 
principal         to  the  heir,  yet,  in  this  cafe,   be  to  whom 
^*^-  they  were  thus   devifed,    muft   take   them 

cum  onerey  as  probably  they  were  intended 
to  pafs. 

Even  money'  may  be  fpecifically  devifed  i 
but,  then,  it  muft  be  under  fuch  circtim- 
ftances  of  locality,  and  in  fuch  a  fituation, 
that  the  legatee  may  identify  it,  and  fay 
that  he  hath  a  right  to  that  very  money  infpecUt 
for,  it  is  of  the  eflence  of  a  fpecific  legacy, 
that,  by  the  affent  of  the  executors,  the  pre ^ 
perty  in  the  identical  things  will  immediately 
vefiy  and  not  remain  fluSluating  until  the 
arrangement  of  the  tcftator's  affairs  5  for,  if 
/i?^/ be neceflary,  it  is  nojpec^clcgacy. 


Thus,  where  the  teftatrix  devifed  490  /- 

to  the  plaintiff  S.  to  be  paid   to   him  oui 

faTto  bc'in   ^/  5^^  ''  /ecureJ  hy    a  ftatute  &c.  by  C,  and 


Smallbone  <v. 
Brace. 

Swinb.  28. 


Chanc. 
Ga.  303, 


made  the  defendant  B.  her  executon   On  a 

bill 
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bill  brought  by  <9,  againft  B,  for  payment  of  Sedfu^. 
the  money,   the  qucftion  was,  whether  this  "^^^^^'^"^^^^ 
was  a  fpecific  legacy  ?  And  it  was  held  fo  to 
be;    and  decreed,  to  be  paid  to  the  plaintiff. 

So,    where    /  S,   having   money    fecured    T.r^. Caftlc- 
to  hinn  by  bond,  in  the  names  of  ^.  and  B.  in 
truft    for   himfelf,    dcvifed   it;     the    court 
held,  that  the  devife  of  this  fum  of  money    \pl 
was  z/pectfic  legacy. 

So,  where    the    teftator,  having   devifed  Burrldgcv. 
3400/,   to  be  laid  out,  by  his  executors,  in    /wm.  127. 
the  purchafe  of  annuities  in  the  exchequer   S.  C.  Swinb. 
for  ninety-nine  years  term,  to  be  enjoyed  ^^* 
by  his  v^ife  for  her  life,  fl^.e  rcleafing  her  dow- 
er, and,  after  her  deccafe,   to  go  equally  to 
his  two   daughters,  bequeathed  a  thoufand 
pounds  a-piece  to  the  latter,  and  died  leaving 
little  more  affets  than  would  pay  the  3400*/; 
the  court  held,  that  the  legacy  of  3400  /.  was 
fpecific,  for,  itmuft  be  taken  as  a  devife  ofan 
annuity^  and,  therefore,  waft  z/pecific  legacy. 

But,  here  we  muft  remark,  that  the  devife, 
of  the  perfonal-eftate,  muft  be  clear,  certain, 
and  exaftly  defined,  .not  loofe  and  equivocal ; 
or,  it  will  not  operate  fo  as  to  alter  the  or- 
dinary courfe  of  applying  aflets  ;  an  infrac- 
.  tion  upon  which,  the  courts  view  with  a 
jealous  eye,  and  never  permit,  but  where  the 
intention  of  the  teftator,  (who  hath  an  ab- 

folutc 


Hinton  *v, 
Pinke, 
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folutc  power  over  his  property^)  to  appro^ 
priate  them  otherwifci  is  charJy  exprcfled, 
or,  nectjjartly  implied* 

Therefore,  where   the   teftatrix,    by    licr 
will,  bequeathed  feveral  pecuniary  let: acics, 
and,  inter  alia  J  gave  1500/,  to  her  eldeft  fon, 
in  truft  to  lay  it  out  in  a  purchafc  of  lands 
in  fee,  and  to  grant  a  rent  charge  of  50/  per 
annum  thereout  to  his  daughter,  the  plaintiff 
M.  the  wife  of  //,  for  her  feparatc  ufe  ,    but, 
that  if-her  eldeft  fon  Ihould  rcfufe  or  neglect 
to  lay  out  1  5C0  /.  in  a  purchafe  and  to  grant 
this  rent-charge,  then,  he  fhould  have  but 
500  A    of  the  money,    and  the  remaining 
1000/.   fliould  be  laid  out,  as  far  as  it  would 
go,  in  the  purchafc  of  an  annuity,  for  the 
feparate  ufe  of  the  daughter  \  the  queftion 
was,   whether  the    1500/.    vf2i^  3k/pecijic  le- 
gacy ?  And,  on  the  part  of  the  plaintiff,  it  was 
infifted,  that  it  was  ;  bccaufe,  it  was  ordered 
to  be  laid  out  in  land^  and,  confequcntly, 
was  to  be    taken  asi  a  devife  of  land,   by 
which  means  it  was  become  a  fpecific  devife. 
But    Lord    Parker    held    otherwife ;     for, 
admitting    the    1500/.     legacy    fhould    be 
taken  as  land,  the  queftion  would  be,  what 
the  legacy  was,   or  hoW   much  fhould  be 
laid  out  in  land?  The  legatee  of  the  1500A 
could  not  fay  fhe  had  a  right  to  it  in  J^ecie  i 
was  it  poflible,  fuppofing,  there  had  been, 
in  theprcfent  cafe,    1500/j   of  the  teftator's 

money 
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money,  idd  upon  the  tablc^  that  the  plaintiff^ 

the  legatee,  could  fay,  fhe  had  a  right  to  this 

fftohey,  inj^eck?  If  not,  then^  it  was  iro  fpe- 
»cific  legacy.     Bur,   his   Lordfhip    obferved 

thaiy  the  will  faying,  that,  in  cafe  of  the 
'fon's  rfefufing  or  neglecting    to  make  this 

pnrchafe,  then,  he  was  to  have  but  500/,  of  the 
"1^00  /.  legacy,  and  the  daughter  the  remaining 

fodo/y  therefore  his  Lordfhip  took  the  daugh- 

tei*  to  be  a  general  legatee  for  l©oo/. 

Lord  Parker^  in  the  laft  cafe,  faid,  that, 
though  he  could  not  come  into  the  refolution 
of  Lord  Cowper  in  the  cafe  of  Burridge  v*  Supra.  351* 
Bradylj  yet,  if  it  were  infifted  upon,  he 
had  fuch  a  regard  for  the  precedent,  a^s 
cited,  that  he  would  fee  the  decretal  order; 
but  this,  w^s  not  urged. 

However,  there   is  obvioufly  a  elear  and 
(Evident  diftinftlon  between   thefe  cafes  ;  for, 
In  the'  laft  tafe,   the  teftator  hath  not  fixed 
upon  any  ce/tarn  dirfinft  money,  which,  from 
it's/^^f^VZ/jK,- 'might  be :fpccifically  afcertained    - 
to  belong  to  the  legatee,  and  thejiim^  direfted 
to  be  laid  out^  iijfii^kntingy  and,  is  rather  de*- 
fcriptiveof  the  judntky  of  the  legacy,  than,  of 
the  thing  itfelfy    in  which  cafe,  even  a  devife 
of  lands  would  not  be  Jtecificy    as  was  held, 
m  tyilBn/cn*^  caffe.      There,   P,    feifed   of  ' — ^—  if. 
hnds  ahd  houfts'iti  fee,  by  his  will,  devifcd  ^^l^^^"^"- 
lapd^,   in  fee,  of  onfc  hundred ^(fA*  annum^  to   25. 
A,,  to  be  fet  out  by  his  executor,   and  alfo 

A  a  5000/. 
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5000/.  to  one  kinfman,  and  3000/.  to  ano- 
ther, and  then  died.  The  executor  fet  out 
to  ^.  lands  as  of  the  value  of  100/.  per 
annum,  that  were  worth  more,  and,  thereby, 
the  lands  and  houfes  left,  were  not  fufEcient 
to  pay  the  other  legatees.  On  this  they  ex- 
hibited a  bill,  to  avoid  the  fetting  out  of  the 
lands,  the  defence  to  which,  was,  that  the 
devife  of  the  lands  was  a  fpecific  legacy; 
but,  the  Lord  Chancellor  decreed,  that  it 
was  not  a  fpecific  legacy,  but,  quantitatis. 
Supra,  351/    But,  in   the  cafe  of  Bur  ridge  v.  Brady  I ,  the 

devife  was  clear  and  decifive,  as  to  the  funr 
to  be  laid  out,  which  was  not  to  fluctuate 
upon  any  fubfequent  event ;  and,  being  to 
be  inverted  in  the  purchafe  of  an  annuity, 
inimediately,  on  the  death  of  the  teftator, 
might  be  confidered,  by  the  court,  (who 
take  ijbat  as  done,  which  ottgbf  to  be  done,)  as 
an  annuity  aEiually  dcvifed.  Befides,  it 
would,  in  this  cafe,  have  been  irreconcile- 
able  with  the  intent  of  the  teftator,  to  have 
.  given  the  daughters  part  of  the  4500  /,  in 
fr^fenti,  when  the  teftator  had  expresjly 
devifed  the  annuity,  to  be  bought  with  it, 
equally  between  theoi,  after  the  death  of 
the  mother. 

Ilawes  ^,  So,   where  the  teftator,  JT,  by  his  will, 

^vTn  --  mentioned,  that  be  computed  that  the  furplus 
Sc.  I  nrown'i  of  his  perfonal  eftate,  his  debts  and  fune- 
Ca.  Pari.        ^.^j  expences    being    thereout    firft    paid>, 

would 
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would  amount  unto  5800/;   and,  then,  dif-    S?.  2.  Eq, 
ttibutcd  the  5800/.  in  feveral  pecuniary  le-       '  X^* 
gzciG$.amongfi  his.grand^children,  and  will.cd   552.  Ca.  4* 
that,   if  his  perfonal  eftate   fell   ftioft,   they   ^in«?r.  vol.  4* 
fliould  abate  in  proportion  ;  but,  that  if  the  gl  vol.  8.%. 
faid  fyrplus  amounted  to  more,   fuchfurplus  442*  Ca.  5. 
fhould  go  to  his  faid  grand-children,  in  the 
lame     proportions  as    he    had  devifed    the 
5800/:  and,  by    the  fame  will,  devifed  to 
N,  and  7,  ty^o  other  of  his  grand-children, 
fevcral  houfes  and   warehoufes  then   mort- 
gaged for  1400/;  the  queftion  was,   whether 
the    mortgage    ihould   be   paid  out  of  the. 
perfonal  eftate,  for,  if  fo,  the  furplus  would 
not  amount  to    cSocL  a^.  the   tellator  had 
compmed  it  ?  And  it  was  refolved^  that  the 
devife,  not   being    of'  5800/.   certain^  but, 
qf  the  furplus  after   his  debts   and   funeral 
paid,   which'hc  computed  at  that  fum,  if.  he, 
was  iniftaken  in  his  computation,  that  would 
not  ouft  ,the  devil^e  of  his   equity,  5   for,,  it. 
being  rncntioncd^    that   he    computed  ^thcj 
furplus  would  be.  5800/.    after  debts    and 
funeral  paid,  whJK^h  implied  that  he  intended 
his  debts,  of  which  th^  debt  by  mortgage 
Was  one,  jfhould  be  paid  out  of  the  perfonal^ 
eftate,  it  muft  be  fo  decreed. 

,  J\Uhough  the  ipprtgagor  devife  the  eftate, 
with  the  incumbrances  thereupon,  yet,  if 
there  be  no  other  words,  Ihewing  his'  inten- 
tion   to   exonerate  the  perfonal  eftate  from 

A  a  5}  payment 
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defcended  ttpon  the  plaintiff,  ifhould    make 
up  the  deficiency,   and  that  the  cftate  devifr 
ed  to  her  fhould  not  be  afFe(5led,   while    the 
real  affets  were  fufficieftt.     On  the  firft  hear- 
ing of  the  caufe,  the  Lord  Chancellor    obr 
ferved,  that,  it  having  been  admitted  that  the 
purchafing  the  reverfion,  after  making    the 
will,  was  cleaply  a  revocation  "pro  t.antQ.y  l^hc 
main    queftion  was,  whether^  where  a.  real 
eftate  was  devifed  with  an  inciambranGC,.  and 
another  dejcended  upon  the  heir,  the  deyifee 
was  in  titled  to  have  the  eftate  exonerated  ? 
And  his  Lordfliip  was  of  opinion,  that  the  dcr? 
vifce  was  not  fo  intitled,  in  a  court  of  equity. 

( *    - 

But,  this  caufe  coming  on  again^  Upon  a 
rehearing,  it  was  argued  for  the  plaintiff,  that, 
here  was  no  crcditdf  before  the  court,  and, 
therefore,  tjje  cafe  tame  naked,  and  fimply 
on  the  proper  'equity  between'  a  devifee  and 
an  heir  at  law-  that,  the 'devifed  eftate  was 
liable  in  two  capacities rfirft,  'as  it  wasfub- 
jeft  to  the  mortgage ;  fccbndly;  under  the 
ftatute  of  fraudulent  dcvifes  i  that,  there 
were  tnany  cafes  where  the  turn  of  the  fcalc 
was  given  to  an  heir  at  law,  for  the  Jake  of 
the  heir  at  law,  bur,  it  had  not  been  ftiewn, 
that  equity  had  taken  the  burthen  from 
the  hceres  faEluSy  where  the  fcalc  was  equal, 
and,  thrown  it  upon  \ki^  bcerei  nqtus:^  that> 
they  conlidercd  it  in  too  narrow  a  view, 
without  reflefting  how  the  will  had  given 
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it,  and  what  were  the  circumftances ;  that,  if  it 
appeared  itwas  the  tcftator's  intention  that  the 
dcvifte  fliould  take  it  unencumbered,  there 
was  an  end  of  the  queftion  i  that,  it  was 
impoflible  that  the  teftator  could  intend 
Ihe  ihould  take  it  difencumbered,  for,  he 
faid,  '^  after  all  my  juft  debts  are  fatisfied, 
then,  I  give  to  my  wife,  this  eftate, "  which 
words  (hewed,  flie  was  to  pay  the  debts  in  the 
firft  place;  afterwards,  by  another  independant 

• 

claufc,  he  gave  her  all  other   eftates  real 

and  perfonal ;  that,  it  was  clear,  from  the 

words,  that  it  was  the  intent  of  the    teftator 

to  give  it,   fubjcft  to  this  burden,    and   the 

law  charged  it  in  a  double  capacity ;   and, 

therefore,   it  would  be  abfurd  to  difchargc 

it,  contrary  to  the  intention,  and  contrary  to 

the  efFeft  of  the  law,  vide  the  cafe  of  JVar- 

rington  v.  Lee  SeL  Ca.  Ch.   iitWLord  King^s 

time  39  j  that,  he,  that  knew  he  had  given   Quaere  where, 

her  al},  fubjea  to  his  debts,  could  not  but  ^'''  "?^  '\^^^' 

KXlow,   that  this  eftate  was   equally  fubject,    reporter. 

as  the  law  had  made  it  fo  ;  that,   the  devifec 

was  fubjeft  here  by  the  particular  intention, 

the  heir,   only,   by  a  remote  operation  of 

laws -that,  the  ftatute  of  fraudulent   devifes 

was  not  applicable  to  the  prcfent  cafe,  be- 

caufc  the  ftatute  had  no  lien,    upon  debts 

arifing  from  the  contraft  of  the  parties,  but,       * 

upon  general  debts,  only,  of  a  teftator. 

A  a  4  After 


After  Lord  Hardmicke  bad  taken  a  tVP«lv€-« 
montjis  time  to  confider  f  he  c^fe,  1ms  g^yc 
judgment.  Jlis  Lordftiip  faid,  the  prin- 
cipal queftion  was,  whether  |he  (J^fend^ni; 
^as  in  titled  to  h^ye  the  tnprtg^ge  irpoii  the 
lands,  devifed  to  her  undef  the  will  of  h^ r 
hufband,  ej^onerated  out  of  the  real  .affcta 
cjefceridcd  uppn  the  pl^intifF^  the  hfir  of 
the  teflator?  This  would  dppend  upon  twQ 
more  particular  qucftions  \  firft,  whether 
there  were  any  words,  in  the  will,  to  throw 
this  upon  the  heir  at  law?  Secondly^  whe- 
ther, according  to,  or,  in  confequence  of, 
thofe  rules  which  had  been  eilahliQied  in, 
equity,  the  defendant  (hould  prevail,  t(3t 
havjs  the  mortgage,  on  the  eft  ate  devifed  t© 
her,  exonerated  out  of  the  real  affets,  de- 
fcended  on  the  plaintiff, 

The  teftator,  in  his  will,  fat  out  with  a 
defirc,  that  all  his  debts  might  be  p^id  in 
the  firft  place,  and  concluded  with  a  gCAC^ 
ral  refiduary  deyife  to  the  d^fen(flant,  whom 
he  made  his  executrix.  On  the  part  of  .the 
plaintiff,  it  had  been  infifted,  that  the  intro-t 
duftory  claufe  in  the  will,  was  fuffiqient  tOi^ 
charge  the  defendant  with  the  incumbrance 
tipon  the  eftatc  devifed  to  her,  and,  tha? 
Ihc  ought  to  take  it  cum  onere.  So  he 
thought  it  would  have  been,  with  rcgar^^tQ 
creditors,  but  it  was  not  fufBcient  to  fix  the 

^nus  or    burthen  upon  the  legatee,  or,  to 

make 
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maVe  ft  variation,  with  regard  to  the  diffe- 
rent funds  out  of  which  the  debts  were  to 
be  paid,  or,  to  tranlpofe  the  order  in  which 
the  funds  were  to  be  applied  for  that  pur-- 
pofc  i  for,  thefe  claufe*,  in  willsj  had  re- 
ceived fuch  a  conftruftion,  merely,  for  the 
aid  and  afliftancc  of  creditors,  that  they 
might  not  lofe  their  juft  debts. 

As  to  part  of  the  real  eftates,  devifed  to 
the  wife,  the  will  was  clearly  revoked,  and 
muft  be  taken  d,s  if  rbey  never  had  been 
devifed  j  his  Lordfliip  meant  thofe  which 
were  only  pur  autre  vie^  at  the  making  of 
the  will,  and  the  inheritance  of  which  was 
purchafed  in,  by  the  teftator,  afterward3. 
But,  it  would  found  extremely  harfli,  in  a 
court  of  equity,  if  he  fhould  drain  to  charge 
the  devifee  with  this  debt,  and,  by  that 
means,  leffep,  even  the  eftate  which  re- 
mained to  her,  under  the  will,  when,  clearly, 
the  intention  of  the  teftator  was,  to  give 
her  the  whole,  and  totally  to  difinherit 
the  heir. 

The  fccond  queftion  was  a  new  one,  and 
was  never  before  brought  in  judgment  i 
his  Lordfliip  would  confider  it  in  two 
lights  :  firft,  how  it  would  have  ftood,  in  cafe 
this  had  been  a  general  debt,  by  bond  or 
covenant,  wherein  the  heir  had  been  bound, 
Wthout  any    mortgage   to  fecure    it ;   fe-. 

•  condly^ 
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Condly,  whether  the  mortgage  would,  in  this 
Mfe,  make  any  difFerence. 

There  were  two  periods  of  time  which 
would  be  materials  how  it  would  have  been 
at  common  law,  before  the  ftatute  of  frau- 
dulent devifcs,  and  how,  fince  5  at  com- 
mon law  the  devifee  was  not  liable  to  the 
demand,  becaufe,  the  defcent  was  broke : 
the  rule  of  equity,  before  the  ftatute,  did 
not  differ  from  the  rule  of  law,  unlefs  there 
were  fome  particular  circurnftances  in  the 
cafe.  This  court  had  often  been  attempt- 
ing, before  the  ftatute,  to  make  a  devifc* 
liable  to  fpecialty  debts,  but  was  not  able 
to  come  at  it,  which  wa$  the  occafionof 
the  ft^atute. 

The  hen-,  before  the  ftatute,  would  have 
had  the  benefit  of  the  perfonal  cftate,  in 
that  court,  in  eafe  of  the  real ;  but,  if  there 
was  no  perfonal  eftate,  the  heir  could  have 
no  relief,  not  fo  much  as,  a  contribution 
from  the  devifee. 

The  next  queftion  was,  upon  the  opera- 
tion of  the  ftatute,  abftrafted  from  the  mort- 
gage in  this  cafe.  By  force  of  the  ftatute, 
the  devifee  was  made  liable,  at  law,  and  the 
aftion  muft  be  brought,  jointly,  againft  the 
heir  and  devifee  j  what  judgment  was  to  be 
(intcre4  up  in  this  cafe  ?  It  had  been  infifted, 

^7 
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\>y  tKe  defendant's  counfcl,  that,  there  ought 

to  be  two  diftinft  judgments ;  namely  firft, 
that  the  beir  Ihould  make  fatisfadion,  and, 
Ifbe  had  not  fufficient  affats,  (heny  that  the 
4evifee  fhould  do  it.  But  there  had  been  np 
precedent  of  any  judgment,  in  ihis  adlion^ 
jcited  in  fupport  of  this ;  but,  then,  it  had 
been  faid,  that  the  only  reafon  why  tht? 
ftatute  direfted  the  heir  and  deyifee  to  .be 
joined  in  the  aftion,  was,  becaufe,  if  the  heir 
had  not  aflets  enough,  then  judgment  mighf 
be  entered  ^gainft  the  devifcc.  But  this  was 
not  conclufivc,  for,  his  Lordfhip  took  the 
provifo,  in  the  adl^  to  be  introduced  for 
the  benefit  of  the  creditors,  merely,  without 
^ny  regard  either  to  the  heir  or  devifeei  for, 
tbe  enabling  claufe  intitlcd  the  creditor  to  a 
new  formed  writ,  and  to  bring  a  new  aftion, 
otherwife,  there  nnight  have  been  acoUuiion^ 
between  the  devifee  and  heir  at  law,  to  play 
ofFthe  will,  or  not,  juft  as  it  fhould  fuit  tlien^ 
beft :  therefore,  it  was  a  neceflarv  and  wife 
provifion  of  the  aft,  to  join  the  heir  and 
devifee  in  the  aftion,  to  fecure  the  creditor 
at  all  events. 

His     Ldrdftiip    faid,     he    had    direfted 

« 

the  folicitors,  on  both  fides,  to  fearch  for 
precedents  of  judgments,  at  common  law, 
on  this  ftatute,  but  they  had  not  been  able 
to  find  any ;  the  reafon  muft  be,  that  the 
proceedings  in  t|iis  court  were  morecxpedir 
tjousj   for,   here,    they  might  have  a    falc 

diredcdj 
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direfted,  as  they  had  both  heir  and  executot 
before  the  court. 

There  were  three  printed  cafes  upon  this 
aftion,  one  in  Cliffs  Entries  243,  another  in 
Lilly's  Entries  145,  (which  was  a  better 
book,)  vi'Zy  the  cafe  of  Jo/eph  v.  duke  and 
dutches  of  Hamilton i  in  the  exchequer,  but, 
no  plea  or  judgment  were  mentioned ;  the 
third  was  in  L///y's  Entries  529.  7  /inn.  but 
there  likewife  was  no  plea  or  judgment,  or 
any  entry  of  it  in  the  office.  In  all  thefe 
precedents,  the  writ  charged  the  heir  in  the 
debet  and  the  detinety  and  fo  it  was,  in  all 
anions  againft  co-heirs.  According  to  the 
known  rules  at  law,  the  judgment  muft 
follow  the  writ  and  count,  therefore,  his  lord- 
Jhip  concluded,  the  judgment,  here,  muft  be 
of  both,  and  referred  to  3  Co.  13,  14,  where, 
the  reafon  for  a  judgment  againft  both  the 
heirs,  is  fully  fet  forth. 

There  was  another  confideration,  which 
was,  that,  from  the  nature  and  form  of  the 
judgment  itfelf,  there  could  not  be  two 
diftindt  judgments;  vide  Plow.  438.  Davy 
V.  Pepysy  where  there  was  a  precedent  of  a 
judgment  at   large   againft  co-heirs.     The 

lands  defcended  were  to  be  delivered  10  the 
creditor,  upon  the  executipn^  at  a.  certain 
annual  value,  until  his  debt  was  fatisfied ; 
if  fo,  when  could  the  fecond  judgment  take 

place  ? 
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place  ?  For,  you  could  never  far,  that  this 
might  not  be  fatisfied  out  of  the  real  affetsi, 
of  the  heir,  fihce  the  judgment  was  for  the 
creditor  to  hold,  qiioujque  dehitum  JatisfaHum 
fuerit.  What  was  the  rule  in  equity  ?  Why, 
in  cafe  of  a  debt  by  fpecialty,  that  theperfon- 
al  aflets  fhould  be  firft  applied,  and  //,  defici- 
ent, then  the  heir  fliould  be  charged  for  aflets 
defcended.  His  Lordfliip  likewife  faid,  that  Gawler  •v. 
no  cafe  had  been  cited  at  the  bar,  but  there  Wade. 
was  one  which  had  fome  refemblance,  viz. 
Qawler  v.  Wade.  It  was  faid  there,  by 
Lord  Cowpevy  that  it  was  the  aft  of  parlia- 
ment made  this  affets  in  the  devifee's  hands, 
and,  that  requiring  the  heir  to  be  made  a 
defendant,  you  muft  follow  the  remedy 
therein  prefcribed,  and  this  bill  in  equity, 
was,,  as  an  aftion  at  law ;  but.  Lord  Cowfer 
£aid  nothing,  as  to  a  contribution  between 
the  heir  and  devifee.  There  were  two  cafes 
in  which .  this  point  had  been  determined  i 
Bamely,  Saville  v.  Saville  before  Lord  Kingy 
and  Lord  Conzvay's  cafe.  He  would  add 
another  cafe,  viz.  Pill  v.  Raymond,  January 
27,  1734.  before  Lord  Talbot.  There,  a 
new  bill  was  brought,  after  a  long  courfe  of 
proceedings,  to  have  fatisfaftion  out  of 
aflets  defcended  upon  the  heir  at  law.i  and, 
if  that  fliould  be  deficient,  then,  an  account 
was  to  be  taken  of  the  devifed*  efl:ate  ;  which 
ihewed  his  Lordfliip's  opinion,  as  to  the  order 
in  which  the  aflets  were  to  be  marflialled. 

He 
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He  took  it,  tiiat  the  notion  of  contribu- 
tion, in  the  cafe  of  Gawler  v*.  Wadcy  was 
not  well  founded ;  for,  it  was  only  ftarted 
by  counfel,    but  was  not  fupportcd  by  an/ 

authoHty* 

The  ftatute  of  fraudulent  devifes  wa^ 
made,  merely,  for  the  fake  of  creditors,  andi 
not  at  all  in  favour  of  heirs  at  law.  The 
cnafting  claufe  made  wills  void,  againft  fuch 
creditors,  but  left  the  law,  as  it-  was  before, 
with  regard  to  heirs.  In  this  cafe,  it  would 
be  contrary  to  the  plain  intention  of  the  tef- 
tator  to  make  the  devifee,  the  wife,-  liable 
to  the  debt,  fo  that  Ibe  Ihould,  in  whole, 
or,  in  part,  be  defeated  of  her  legacy. 

The  fcCond  queftion  ^vas,  whether,  there 
bting  a  mortgage  upon  this  eftate  devifed 
to  the  defendant,  the  wife,  would  make  any 
alteration  ?  It  muft  be  admitted,  that  this 
was  a  debt  by  fpecialty,  and  that  the  land 
was  odly  regarded  as  a  pledge  or  fccurity  for 
the  money,  in  this  court. 

The  mortgagee  might  take  his  remedy, 
indeed,  againft  the  executor  or  againft  the 
heir,  at  his  eleflion  ;  but,  it  muft  likewife  be. 
admitted,  that  this  eledlion  of  the  mortgagee 
would  not  determine,  which  fund  ought  pro- 
perly to  be  charged,  or  vary  the  right,  as 
to  thofe  funds. 

Thi* 
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This  was  determined  originally  In  favour 
of  the  heir,  for  thefe  reafons ;  becaufe,  the 
heir  was  in  the  feat  of  the  anceftor,  and, 
whilft  the  ancient  tenures  fubfifted,  wa^ 
obliged  to  perform  the  ferviccs. 

The  firft  executions  -^^rt  fieri  facias  ^  and 
levari  faciasy  which  afFefted  chattels,  only, 
but  did  not  take  the  land ;  and  fo  tender 
were  they  anciently  of  landed  eftates,  that, 
even  in  the  cafe  of  the  crown,  //*  the  goods 
and  chattels  of  the  king's  debtor  were  fuf- 

ficient  (and  fo  could  be  made  appear  to 
the  flieriff,)  whereupon  he  might  levy  the 
king's  debt,  then,  ought  not  the  (herifFtohave 
extended  the  lands  and  tenements  of  the  debt- 
or, or,  of  his  heir.  And  lord  Ccke^  in  Harberfs  ilnft,  18, 
cafe  126,  gave  the  reafon  why  the  lands  of  ^9* 
the  king's  debtpr  were  liable  to  the  king's 
execution  i  namely,  becaufe,  *^  Tbefaurus  regis 
eji  pads  vinculum y  et  bellorum  nervi\^  and, 
therefore,  the  law  gave  the  king  full  remedy 
for  it.  He  might  have  added  another  reafon, 
why  this  judgment  was  in  favour  of  the  heir ; 
ViZy  becaufe,  otherwife,  it  muft  have  been 
againft  the  perfon  of  the  heir,  and  this  was 
to  difcharge  and  exonerate  his  perfon. 

Here  it  was  that  this  court  ftepped  in, 
and  founded  an  equity  upon  it,  by  direfting 
theperfonal  eftate  to  be  firft  applied,  in  favour 
of  an  heir ;  and,  they  were  not  tied  down  to 

the 
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the  rules  at  law,  becaufe,  this  court  could 
bring  both  heir  and  executor  before  them, 
at  the  fanoe  time* 

Ch.  Ca.  271.        Cornijh  v.  MeWy  was  the  kft  cafe,  wherein 

the  court  refufed  to  apply  it,  in  favour  of  an 

kares  faSlus  5  this  was  in    the  time  of  my 

'Lord  Nottingham^  indeed,   but,  he  believed 

it  was   determined    by    the  Mafter  of  the 

Rolls,  or,  fome  judge  fitting  for  his  Lordfliip; 

•becaufe  Lord  Nottingham  had  determined  it 

expresfly,   contrary  in  a  cafe  before,  which 

Hayes  1;.        Was  the  firft  cafe,  where  a  hares  faSias  had 

Hayes.  ^  thts  determined  in  his  favour,  vixy   that  per- 

223.       *      Jonal  ajfets  Jhould  be  applied  in   exoneration  i 

^^.  if  this     byj-^  this  was  in  the   C2l(c  of  zn  hderes  falht 

the  cafe.  ^^  ^j^^  ^^^^^   real' eftate.     The  firft    cafe, 

where  it  was  determined,  in  favour  of  a  de- 

vifeeof/?/?r/of  the  real  eftate,  only,  was  tht 

Supra.  334.     cafe   of  Pock  ley  v.  Pockley.     He   need  not 

mention  any  more  cafes,  for  the  opinion  of 
that  great  man.  Lord  Nottingham^  had  been 
followed  ever  fincc. 

By  the  will,  in  the  prefent  cafe,  the  land 
was  given  to  the  wife,  the  devifee,  which 
muft  mean,  effeSiually\  for,  if  given  fubjeft 
to  the  mortgage,  the  whole  benefit  would 
be  drawn  from  the  deyifee,  and  the  will  ren- 
dered ineiffe^^tual. 

Now,  if  the  devifee  was  intitled  to  be 
exonerated,  fuppofe  there  were  firriple  con- 

tra6k 
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traA  creditors,  and  ^  fpecialty  creditor,  (as 
the  mortgagee  in  this  cafe  was,)  exhaufted 
the  peribnal  aifets ;  had  not  the  fimple  con* 
traft  creditor  an  equity  to  ftand  in  his  place, 
and  to  come  upon  the  real  afiets ;  and  was 
not  that  the  conllant  courfe  of  the  court  ? 

It  was  agreeable,  likewife,  to  the  reafon 
and  equity  of  the  ftatute  againft  fraudulent 
devifes,  which  left  it  in  full  force,  againft  the 
heir  at  law. 

In  the  laft  place,  his  Lordfhip  thought  this 
opinion  would  co-incide,  intirely,  with  the 
ijntention  of  the  teftator. 

Here  came  in  the  obje6kion  of  the  moft 
weight,  on  the  part  of  the  plaintiff;  namely, 
that  this  was  plainly  an  eft  ate  devifed  with  a 
lien  upon  it,  which  (hewed,  that  the  teftator 
meant  fhe  Ihould  takcf  it  cum  onere;  fo  that, 
at  leaft,  it  might  be  faid,  in  favour  of  the 
plaintiff^  there  was  intention  againft  inten* 
tion.  But,  if  an  inference  ihould  be  drawn, 
from  a  teftator's  mortgaging  particular 
lands  and  deviling  them  fo  mortgaged,  that 
he  intended  thefe  lands  (hould  be  liable,  in  the 
hands  of  the  devifee,  to  this  burden,  that 
would  equally  hold  againft  perfonal  affcts 
being  ftrft  applied  ^  and;  it  was  the  con  ft  ant 
Predion  of  the  caurt,  that  the  mortgaged 
eftateihoidd  be  confidered,  only,  as  a  pledge 
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for  money  5  but,  as  to  the  proper  application 
of  the  funds  for  payment  of  that  debt,  it 
was  left,  juft,  as  it  was  before. 

It  was  tqual  to  the  creditors  to  go  firft 
againft  the  lands  divifid\  and,  if  the  coort 
would,  in  that  cafe,  conftruc  it  in  favour  of 
the  devifee  againft  the  heir  at  law,  'uohen^  by 
circuity,  the  fimple  contraft  creditors  ftood 
in  the  place  of  the  fpecialty  creditors  ;  thefiy 
what  reafon  could  be  affigned,  why  the  de- 
vifee Ihould  not  have  the  benefit,  dircSly^ 

againft  the  heir  at  hw. 

Supra.  343.         Theeafe  of  Clifton  v.  'Burt  proved,  thai 

even  general  pecuniary  legatees  were  to 
be  preferred  to  an  heir  at  law ;  much  more 
then,  ought  a  fpecific  devifee  of  land  %  and 
this  too,  was  analogous  to  the  rule  of  law; 
for,  every  devifee  was  in  nature  of  a  pur- 
chafor  :  and  fo'  it  was  laid  down  in  Harberfi 
cafe  3  Co.  1 26.  viz.  that  the  heir  fhouM 
not  have  contribution  againft  any  purchafor, 
although,  in  rei  veritate,  the  purchafor  came 
to  the  land  without  any  valoablc  confider- 
ation ;  for,  the  confideration  of  the  purchafc 
was  not  material,  in  fueh  cafe. 

In  the  fearch  his  Ijordibip  had  ordercxi  10 
be  made  for  precedents,,  ih^rc  was  but  oac^ 
which  refembled  this  ^afe^.  and^  xhaty  indeed^ 
Supra.  35^.   came  very,  nczty  finx.)  Serk  v.  Sh  Ehy. 

His 
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His  Lordfbip^  haying  done  with  the  cafes^ 
fai(}^  be  ihpuld  now  take  notice  o(  the  ob* 
fcry^tipns  of  the  counfel^  on  both  fides. 

The  firft  abiervation  was^  on  the  part  of 
the  plaintiff*,  that  this  dodrine  would  extend 
to  level  all  devifes ;  for^  according  to  this 
rule,  if  a  teftator  fliould  have  mortgages 
upon  different  eftates  for  different  fumsj  and^ 
devifed  thofe  eftates  to  different  perfbns,  a 
devifee  of  the  eftate  which  had  the  largeft 
ttiortgagc  upon  it,  and  was  leaft  in  value, 
would  be  intitled  to  come  upon  other  de- 
vifces,  for  a  contribution;  but,  this  was 
not  warranted  by  the  cafe  oi  Carter  v.  Bar'-  ^^^^?' 

-'  iiarnarciiiton« 

nardijton.  i  Will.  503. 

The  other  obfervation  was,  on  the  part  of 
the  defendant ;  naijaely^  that,  if  (he  was  not 
intitled  to  have  the  eftate,  defcended,  applied 
to  difcharge  the  mortgage,  it  would  have  this 
confequpnce  j  that  if  the  mortgagee  fliould 

bring  his  adlion  ^ainll  the  heir,  and  re** 
cover,  which  he  might  certainly  do,  the 
heir  would  then  oe  intitled,  in  that  court, 
to  have  fjjttisfadion  againft  the  l^nd  devifed, 
as  originally  fubjeft  to  the  mortgage ;  and 
this  wasri^tly  argued,  for,  it  was  admitted, 
that  the  elei5tion  of  the  creditor  would  not 
determine  what  fliould  be,  ultimately,  the 
fund  which  fliould  be  charged.  It  would 
be  a  moft  abfurd  copfequcnce,  if  the. heir 
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tt  law  fliould,  in  this  cafe,  draw'  aw^yi 
from  the  devifee,  the  benefit  which  the  tef- 
tator  meant  to  give  her,  by  this  dcvife,  by 
making  her  bear  the  burthen,  contrary  to 
the  tcftator's  intention,  and,  at  the  iariic 
time,  take  beneficially  himfclf,  when  the 
teftator,  clearly^  intended,  to  give  away  the 
whole  from  him. 


•t 


Thefe  were  the  rcafons  which  induced  his 
Lordftiip  to  alter  his  opinion.  He  might,  at 
firft,  be  influenced  by  the  appearance  oi 
hardlhip  in  this  cafe  on  the  part  of  the  heirj 
but,  the  rule  of  a  court  of  equity,  in  mar- 
ihalling  aflets,  was  of  great  confequence 
to  the  practice  of  the  court,  and  ought  to 
countervail  any  arguments  of  hardfhip  to 
particular,  perfons :  befides,  .  upon  mature 
deliberation,  he  did  not  think  the  cafe  of  the 
heir  at  law  fo  hard  as  he  did  at  firft;  be- 
caufe,  it  was  not  the  intention  of  the  teftator, 
that  the  heir  lliould  take  any  part  of  his 
eftate,  and,  it  was  a  mere  accident  that  threw 
a  part  upon  him,  (viz.)  the  ignorance  of 
the  teftator,  that  it  was  neceffary,  after 
purchafing  in  the  fee  of  thefe  eftates  pur 
autre  viiy '  to  re-publifli  *  his  will,  to  make 
them  pafs  to  the  defendant,  the  widow. 
The  former  decree  was  accordinjgly  rercrfed 

totally,  as  to  this  point; 

'\  '    .    . 

And  here  we  muft  remark,  that  even  a 
peribnai  covenant  to  pay  mortgage  money, 

will 
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will  not  make  the  pcrfonai  afTets  of  ihe  co- 
venantor  liable^  in  equity,  for  it,  where  the 
money  was  originally  advanced  to  another 
pcrfon,  and  not  to  the  covenantor;  for, 
the  court  wilLalways  take  into  confideration, 
whoi]e  debt  it  is,  and  make  the  perfonal 
eftatc,  benefited  by  the  loan,  liable  in  the 
firft  inftance,  and,  not  the  fecurity. 

Thus,  where  Sir  Edward  Bagot  married  the  ^^so^  ^'* 
daughter  and  heir  of  Sir  TJo«i^  J /ir^^/4^  and,  j  will.  3*47. 
for  raifing  part  of  Mifs  JVagfiafTs  portion. 
Sir  Thomas  mortgaged  part  of  his  eftate  for 
3500/,  and  then  died,  leaving  lady  5^^^/ 
his  daughter  and  heir.  Lady  Bagot,  after* 
wards,  joined  with  her  hulband.  Sir  Edward^ 
in  a  deed  and  fine,  whereby,  fhe' fettled  her 
eftate  on. her  huflband  and  herfelf,  and  the 
heirs  male  of  the  body  of  her  huft)and.  The 
mortgagee  wanting  his  money.  Sir  Edward 
joined  in  an  allignrncnt  of  the  mortgage, 
and  covenanted  that  he  or  his  wife,  or  one 
of  them,  would  pay  \u  Then  Sir  Edward 
died,  leaving  Sir  Walter  his  fon  by  his  wife : 
his  lady,  afterwards,  married  with  the  defen- 
dant colonel  Oughton  and  died.  And  the 
queftion  being,  whether,  by  reafon  of  the 
covenant  from  Sir  Edward  Bagot  for  the 
payment  of  this  3500  /,  rnortgage  money, 
his  perfonal  eftatc  fbould  be  liable  to  pay  the 
fame  ?  It  was  held  that  this  covenant  by  Sir 
Edward^  would  not  make  his  perfonal  eftate 
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liable  to  go  in  cafe  of  the  mortgaged  prt* 
mifes;  for,  the  debt  being  ori^nally  Sir 
Tbofnas  Wagpaff^z^  and  continuing  to  be  fo, 
the  covenant,  upon  transferring,  was>  only, 
ds  an  additional  fecurity  for  the  {atisfaftion 
of  the  lender,  and,  not  inteiided  to  alter  the 
nature  of  the  debt. 

And  the  law  will  be  the  fame  if  money 

be  borrowed,  on  mortgage,   by  virtue  of  a 

power  to  charge  an  cftatc  j  for,  in  fueh  cafe, 

Evelyn  v.       the  heir  takes  the  land  cuin  onere.     There- 

1  wm.' coi.  ^^^^^  where  George  Evelyn ^  the  defendant's 

father,  and  grandfather  to  the  plaintiffs,  had 
three  fons,  Jobnj  George^  and  the  defendant, 
Edward  EHeljn.  George  the  father,  (being 
tenant  for  life  remaindfer  to  his  eldeft  fon 
Jobn^  in  tail  male,  of  part  of  the  premiftsj 
together  with  his  dd^ft  fon  yobn,  on  the  20 
OSiober  1698,  by  deed  and  recovery,  fettled 
certain  eftatcs  in  ftrift  fcttlemcnt,  with  a 
power  to  George  the  father,  by  deed  or  will, 
to  charge,  by  leafe,  mortgage,  or  otherwife, 
the  premifcs  limited  to  hiinfelf  for  life,  with 
raifing,  or  paying  any  fum,  not  exceeding 
6000/.  George  the  father,  in  purfuance  of 
the  power,  mortgaged  part  of  the  faid  land 
for  1500/,  for  the  term  of  looo  years.  This 
mortgage,  afterwards,  by  mefne  aflignments, 
became  vefted  in  Sir  tbmas  Pope  Blunt,  with 
a  covenant,  from  George  Evelyn  the  fon,  for 
payment  of  the  mortgage  money,  and,  on 

the 
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the  Alive aflignment,.  ShTJbm^h  tl*e  mWt- 
gagec,  covenanted  toit-affign  to  Geirg^Eve- 
/y«,  the  fon.  Afterwards  George  Evelyn,  the 
fkther,  died  i  then,  J^n  Evtfytty  the  ^Ideft  fon, 
died  without  iffue :  upon  which,  George,  the 
iecond  Ion,  entered  upon  the  premifes  com- 
prifed  in  the  fettlemeiit,  and  died  intcftate, 
leavii^  the  defendant  Mdry  fcis  widow  and 
thrfce  daughters.  Then,  Edward  Evelyn  and 
his  fon,  (the  next  remainder-man  in  tail,) 
inftitutcd  a  fuit  again<t  Mrs,  Evelyn,  the 
mother,  (afterwa^ds  married  to  governor 
Btfbun,)  being  the  adminiftratrix  of  her  for- 
mer htilband>  Cecrge  Evelyn,  pi'ayihg,  that 
the  perfonal  eftate  of  her  late  hulband  Ihould 
be  applied  towards  paying  off  the  mort- 
gage of  1 500  /,  and,  in  exoneration  of  the 
real  eftate.  But,  it  was  held  by  the  Lord 
Chancellor,  affiftred  by  the  Lord  Chief  Juf- 
tice  Raymond,  and  the  Matter  of  the  Rolls, 
that  the  perfonal  eftate  of  the  fon  (hould 
not  be  applied  to  pay  off  this  mortgage, 
made  by  the  father  :  bccaufe,  the  charge 
was  made  by  the  father,  in  purfuance  of 
the  power  contained  in  the  fcttlement ;  and, 
as  he  had  fuch  power,  the  defendant,  Edward, 
muft  be  contented  to  take  fuch  land  cum 
onere:  and,  notwithftanding  that  the  fon 
did,  afterwards,  on  the  affignment  to  Sil^ 
Thomas  Blunt,  covenant  to  pay  the  mort- 
gage money,  yet,  fince  the  land  was  the 
original  debtor,  this  covenant  from  the  fon 

B  b  4  would 
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would  be  confidcrcd>  cn^,  as  a  f^curity  for 
the  land. 

The  ground,  of  thcfc  determinations  is, 
that,  in  fuch  cafes,  the  covenant  is  confider- 
ed,  in  equity,  as  a  mere  collateral  fecurity^j 
not  to  be  reforted  to,  unlefs  the  principal 
fecurity,  which  is  the  land,  fails.   For,  the 
land  holder,  in  truth,  enters  into  fuch  cove- 
nant, relying  upon  the  lands  enabling  him 
to  difcharge  its  and,  the  money  raifed,  does 
Earl  and        tiotincreqfe  his  perfonal  eftate,  but,  is  to  exo- 
Coventry .°      ncrate  the  reft  of  the  real  eftate.  And,  there- 
at Will,  zzz'   fore,  in  the  cafe  of  the  earl  and  countefs  of 

Coventry^  where  Cilberty  the  late  earl  of  Co- 
ventry y  on  his  marriage  with  the  daughter 
of  Sir  Strenjham  Majiers  (the  earl  being 
but  tenant  for  life,  with  a  power  of  making 

a  jointure  of  lands,  not  exceeding  500  /,  per 
anmmy  on  any  wife  he  flioqld  marry,)  co- 
venanted, in  confideration  of  the  intended 
marriage,  that  he,  or  his  heirs,  would,  after 
the  marriage,  according  to  the  power  given 

him  by  hh  father's  will,  or  otherwife,  fettle 
^00 /•  p^r  annum  on  his  wife  for  her  join^ 
ture  i  and,  it  being  in  proof,  that  the  late 
earl  direft^d  his  fteward  to  look  over  the 
rent-rolls  for  a  fit  part  of  the  eftate  to 
jnake  good  the  jointur^:,  and  that,  afterwards, 
the  jointure-deed  was  ingroffed,  but  not 
executedi  though  this  depended,  only,  on  a 
covenant,  yet,  the  jointure  pf  lan4  being 

the 
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the  chief  tjking  in  view  j  the  decree  was,  that 
the  land  (hould  be  fettled,  and  the  covenant 
not  made  good  out  of  the  ftrfonal  eftate. 

And  fo,  in  the  cafe  of  Edwards  and  Frte-  Freeman  «. 
many  though    the  wife's  jointure  and   the  j[j^i^^-' 
daughter's  portion  were  fecured  by  articles, 
which  were  never  compleated  by  a  fcttle- 
ment;    yet,  thofe   articles   beipg  to  fettle 
lands,  and  the  covenantor  leaving  laqds  fuf- 
iicient  to  anfwer  them,  it  was  decreed,  that 
the  daughter's  pdrtion  Ihould  be  raifed  out 
of  the  lands,  and  that  the  perfonal  eilate  of 
Mr.  Freeman^  the  covenantor,  fhould  not  be 
applied  in  exoneration  thereof.    But  it  is 
to  be  obierved  that,  in  the  latter  cafe,  par- 
ticular lands  were  agreed  to  be  f<;ttkd,  and^ 
confequently,  that  the  covenant  was  a  lico 
upon  thofe  lands. 


mf^^^^mifmmmi^ttmmmmmmmfmm^mmmmfimmmmm 


CAP.  .? 


[  i7^  J 


CAP.      XIII. 

of  ^onep  lent  on  Sport^ 
gage,  &c- 

BY  the  lath. -^»».  Jt.  a,  r.  i6.  fee.  t, 
all  bonds  and  aflurancc3  for  the  pay* 
mcnt  o(  any  principal  money,  to  be  leutt 
tipon  ufury,  whereupon  there  ihall  be  re- 
ferVed,  or,  iaken,  abore  five  pounds  in 
the  hundred  for  a  year^  are  declared  utteHy 
void. 

3  Atk,  154.        Upon  this  claufe  of  the  ftatute>  not  only 

mortgages,  where  more  than  5  pr  sent,  is 
referved,  will  be  void,  but  alfo  mortgages, 
drawn  only  for  5  per  cent,  if  the  mort- 
gagee takes  above  that  fum. 


3  Atk.  727. 


Stapleton'v,        ^^  ^^  faid  to   have  been  held   by   Lord 
Conway.         Hardwick,  that  if  a  contradl  were  made  in 

England  for  a  mortgage  of  a  plantation  in 
the  Weft-Indies^  no  more  than  legal  intercft 
might  be  paid ;  and  that  a  covenant,  in  fuch 
mortgage,  for  payment  of  eight  per  cent. 
intereft  would  be  within  the  ftatute  of  ufury, 

not- 
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notwithftanding  this  were  the  rate  of  intereft, 
where  the  lands  lay. 

But  now  this  point  is  fettled,  by  the 
14  Gee.  3.  c.  79./.  2.  whereby  it  is  ena£bed, 
^*  that  none  of  his  mtjcfty's  fubjefts,  in  Great 
BHtaifty  Ihall  be  fubjeft  or  liable  to  any  of 
the  penalties  or  forfeitures,  inflided  by  the 
**  la  Ann  J  by  receiving  or  taking  intcrcft  for 
**  any  fum  orfums  of  money  really  and  hnd 
^^  fide  lent  on  any  mortgage,  8cc.  of  lands 
"  in  the  colonies  or  plantations  in  the  W^^ 
^*  Indie  ft  tbe/ecurities  for  which  are  made  and 
•'  txecuted  in  Great  Britain,  fb  as  the  iritereA, 
^^  fo  to  be  receired  or  taken,  do  not  exceed 
*^  th6  rate  of  lii  pounds  for  one  hundred 
^'  pounds  for  a  year/' 

But,  the  ftatute  of  Queen  Anke  has  no  Walkcnir. 

rctrofped  to  contra<3:s  made  previous  there-  2  wlrvu  42. 

to,  for  they  may  carry  intereft  according  to  78-  H5* 

the  interelt  allowed  oh  agreements,  at  the  ci.Al»r,288* 

rime  the  debt  was  contra(9:ed.  Sc.  C9nt. 

Pre.  Ch-  50. 

A  diftinftion  is  made  in  Chancery>  be-  3  Bun-ottghs 
tweeh  an  agreement,  that  the  intereft  (hall  *374tn7S» 
be  raifed  if  not  puntSbually  paid,  and,  for 
abatement  thereof  upon  punftual  payment. 
For,  in  the  former  cafe,  it  is  confidered  as  a 
penalty,  which  the  courts  of  equity  will  re- 
,  licve  agaihft ;  but,  in  the  latter,  as  a  con- 
dition, which  muft  bt  ftriftly  adhered  to : 
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in  which  cafe,  the  debtor  cannot  have  rc- 
Jief,  in  equity,  after  the  day  of  payment 
clapfcd  J  becaufe,  the  abatement  is  to  be 
upon  a  condition,  which  is  not  pcrfomied. 

joryv.Cox.  'j^^^  where,  (before  the  reduftion  ofin- 
Bariard  481.  tercft  to  5  fcr  cent.)  a  mortgagee  lent  mo- 
Nichols  v.      ney  at  6  fer  cent,  but  agreed  in  the  deed 

3  Atk.  Rep,  that,  if  the  money  was  paid  within  three 
520.  months  after  it  became  due,  he  would  ac- 

cept of  5  fer  cent.  The  mortgagor  not 
paying  the  money  within  the  time,  the 
queftion  was,  whether  he  Ihould  pay  5/.  or 
6A  per  cent?  And  it  was  held, by  the  court, 
that  intereft  muil  be  paid  at  fix  :  for,  though 
relief  was  given  againft  unreafonable  pe^ 
nalties,  yet,  this  was  not  fo,  for  the  mort- 
gagee might  have  refufcd  to  lend  his  money 
under  6  fer  cent^ 

Strode  v.  But  where,  on  a  bill  to  foreclofe  a  mort* 

^  v^ra  16  g^S^»  ^^  intereft,  by  the  deed,  was  to  be 
Holies  V.  5  per  cent,  fer  qnn.  payable  half  yearly,  and, 
^y^'  if  not  paid  by  the  fpace  of  two  months  after 

Nichols  ^,  the  time  of  payment,  tbeny  to  be  raifed  to  5/. 
^^y^^^'        los.  per  cent,  per  ann.  for  increafe  of  intereft. 

The  intereft  being  run  greatly  in  arrcar,  the 
queftion  was,  after  what  rate  it  fhould  be 
computed,  on  redemption  of  the  mortgage  ? 
And  it  was  decreed  to  be  computed  at  the 
rate  of  5  per  cent,  per  ann.  only  :  for,  where 
th^  intereft  was  to  be  incrcafed,   if  not  paid 

at 
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at  the  day,   that  was  but  in  the  nature  of  a 
penalty,   and  relicvable  in  equity. 

But,  It  feems,  that  if  there  be  a  covenant 
for  payment  of  the  additional  one  per  cent. 

the  court  will  not  relieve  againft  it. 

Thus,  where  money  was  lent  on  mort-  Marquis  of 
gage  at   5  per   centy    and  the    mortgagor  ^?'^^^  '^- 
covenanted  to  pay  6  per  cent,  if  he  made  a  Vcm.  134. 
default  in  payment  of  intereft  for  the  fpace 
of  fixty  days  after   the  time  of  payment ; 
the  court  decreed,  that,  from  default  made, 
the  mortgagor  (hould  pay  6  per  cent :  for, 
that  this  covenant  was  the  agreement  of  the  y?^  ^-  '^'* 
parties,  and  not  to  be  relieved  againU  as  a  ward  v. 
penalty,     ^^re,  if  fuch  covenant  muft  not  ^^"s. 
be  by  a  feparate  deed,  though  I  fhould  think,  98.  ^g, 
that  would  make  no  difference. 

And,  if  an  indulgence  be  given  by  the  ^^^^  ^^  «/• 

mortgagee,  fuch  agreement  will  be  good  3  Brown's. 

to  raife.the  intereft,  upon  the  ground  of  for-  ^^^^  ^^*  ^^« 

bearance  ;  fuch  additional  intereft  not  being 

conGdered  ,    in  that  cafe,  as  a  penalty,  but, 

as  a  liquidated  fatisfadion  fixed  and  agreed 

upon  by  the  parties.    So  where  a  mortgage 

was  given,   in  Ireland,  to  truftecs,  by  way 

of  fecuring  debts  to  creditors,  and  no  mo-       ' 

ney  aftually  paflTed,   but  the  fum  nominally 

lent  was  to  be  paid  by  inftalments ;  an  agree- 

mcnt  that  the  intereft  of  thofc  fums  fhould 

xife 


H^,  Oft  non-payment^  at  the  time  appoiptei 
or  within  three  weeks  after,  from  five  \o 
eight  per  cent,  was  held  good>  upon  an  ap* 
peal  to  the  Houfe  of  Lords. 

Browm  v.  And>  in  a  fimiljir  cafe,  where  ^iMgar* 

B^kham.  ^ear  of  intereft  had  accrued^  and  the  mort- 
gagee had  fent  an  account  thereof  to  the 
mortg^or,  who  returned  an  anfwer,  ad- 
mitting the  account,  defiring  forhearamt^  an4 
promifing  to  make  facisfaftion  for  the  fame. 
Lord  Chancellor  Parker ^  allowed  the  addi- 
tional oat  per  cent,  refer ved,  as  a  fatisfaaion; 
faying,  that  though  the  provifo,  obliging 
the  party  to  pay  6  per  centy  was  generally 
looked  upon  as  a  penalty,  and,  in  terrorm, 
and  therefore  to  be  relieved  againft,  if,  only 
a  very  fhort  lapfc  had  happened;  yet,  it 
might  not  be  relicvable  againft  in  cafe  of 
along  arrear  of  intereft;  and,  that  if  no 
refcrvation  of  6  per  cent,  had  been  made, 
and  a  great  arrear  of  intereft  had  incur- 
red, the  court,  on  fuch  a  promife,  in  writ- 
ing, to  make  a  fatisfaftion  for  forbearance, 
would  have  given  the  mortgagee  fomc 
allowance  'in  that  refpeft. 

We  muft  obferve,  in  this  cafe,  that  the 
fMcrtgagee  bad,  originally,  made  himjelfjudgi 
what  recompencc  lie  fliould  have,  in  cafe 
the  agreement  (ot  payment  pf  intereft  was 
not  performed,  and  the  mrtgagsr  bad  acjui- 

ejcd 


0fcfd  therein  j  and,  therefore,  there  vwl4 
have  been  np  equity  in  the  covrt  inter* 
fcring  to  alter  it. 

It  i$  a  rule  and  courff  of  the  court  of  Morkyv. 
Chancery,  on  reference  to  a  Maft^r  to  ftate  a  Kcb.  3764 
an  account  upon  a  mortgage,  that  all  mo- 
ney paid  as  furety,  (hall  be  reckoned  as 
principal  money  from  the  time  of  payment,^ 
and  intereft:  allowed  thereupon  accord^ 
ingly. 

So,   likewifc,  the  practice  is,  that,  iT  the  Smith  <f. 

mortgagee   aflign    the  mortgage,  with  the  ^^ch,  Ca"* 

concurrence  of  the  mortgagor,  all   money,  67,  68. 

really  paid  by  the  affignee  that  was  due  to  ,  Vcm.V6o 

the  mortgagee,    (hall  be  confidered  prin-  2Vern.  135. 

cipal,  and  that  the  affignee  fhall  have  in-  J^J^"*  ^^^ 
terelt  upon  the  intereft  then  due,  and  paid  by 
bimy   as  well  as^  upon  tipe  principal  origin 
nally  lent. 

But,  it  is  fitherwifc,  if  the  affignee  hath  ibid  6?. 

not  paid  the  money,  and  the  affignment  b«  i  Eq.  Ca. 

only  colourable,  in  order  to  load  the  m9rt-  ^'^^^9*  ^• 
gagor  with  compound  intereft. 

The  account  between  the  mortgagee  and 
affignee,  will  not  doncludc  the  mortgagor,. 

Thus  where,  upon  the  affignment  of  a   Earl  of 

mortgage,  the  debt  was  ilated  bctwQca  th^  ^'^i'^^f  ** 

3  mortgagor. 


I  Vera. 

Infra* 


168. 


Afiienhurft 
^•«   James, 
3  Atk.  271. 
Porter  <i/. 
Hubbart. 
3  Rep,  Ch. 
78. 


Earl  of  Mac* 

*  • 

clesiieLd.  tf» 
Fitton. 
I  Vern.  i6H» 
Supra*  383. 


Porter  «i;. 
Hubhart. 

2  Ch.  Rep. 
86. 

3  Ibid»  80. 
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rtiortgagdr,  the  mortgagee,  and  fome  of 
the  co-heirs  that  were  looked  upon  to  have 
a  right  to  the  redemption}  it  was  infilled, 
that  this  ought  to  conclude  the  mortgagor, 
as  a  ftated  account :  but  he,  being  no  party 
thereto,   that  was  over-ruled  by  the  court. 

But,  here  we  muft  particularly  remark,. 
that  an  affignment,  to  give  title  to  intcreft 
on  intereft,  muft  be  made  with  the  concur- 
rence of  the  mortgagor :  for,  where  it  is 
afllgned  without  his  aflent,  the  affigncc 
muft  take  it  only  upon  the  fame  terms  with 
the  aflignor.  ^ 

Thus,  where  the  bill  was  to  have  the 
redemption  of  a  mortgage  of  the  manors  of 
B.  and  S,  in  the  county  of  C,  which  mort- 
gage had  been  affigned  to  F,  one  point  was  j 
whether,  there  being  great  arrears  due  at 
the  time  of  the  affignment,  which  were 
paid  by  F,  the  money  paid  for  intereft,  then 
in  arrear,  (hould  be  reckoned  principal  as 
to  him,  and  carry  intereft  with  it  ?  And,  it 
was  infifted,  for  the  mortgagor,  that  intereft 
was  never  made  principal,  in  fuch  cafe, 
unlefs  the  mortgagor  had  joined  in  the  af- 
fignment i  and  the  cafe  of  Porfer  and  /fe^- 
tart  was  cited,  where,  in  a  like  cafe,  it  was 
decreed,  that  intereft  fliould  be  reckoned 
principal :  but,  the  decree  was  revcrfed  in 
the  Houfe  of  Lords  j  bccaufe,  the  executor 

of 
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xjf  th«  mortgagor  Mfas  no  party.  But,  the 
Lord  Keeper  faid>  that  precedent  could  not 
«(V7eigh  much  with  him,  he  was  of  counfel 
thereini  and  it  was  hard  in  all  its  drcum« 
ftances.  For,  although  he  thought  it  rca- 
fonable,  that  the  intereft  paid  upon  the 
aflignment  ihould  be  reckoned  principal^ 
ye;ti  ht  would  not  now  make  a  new  prece- 
dent, Howeveri  his  Lordfhip  dircAcd  the 
defendant's  gounf^l  to  fcarch  for  precedents, 
and  faid,  that,  if  they  could  find  any  one, 
he  would  follow  it  in  this  cafe  i  but.  no  fuck 
precedent  could  be  found* 

This  rule  admits  of  diflin&ions,  in  par- 
ticular cirounflances. 

Thus,  where   creditors  procure  a  decree  ^^"^^offt 
forfale  of  an   eftate  before  a  Matter,  and  3Atk.  271. 
one,  by  confcntof  all  parties  intitled  to  the  Supra.  384. 
eftate  (being  confirmed  the  bcft  bidder  by 
authority- of  the   court,  all  the  incumbran- 
cers agreeing  he  (hall   be  purchafor,)  takes 
an   .  affignment    of   all    incumbrances,    in 
this  cafe,  he  will  be  a  creditor  of  the  mort* 
gagor  for  the  whole  fum,   as  well  what  he 
paid:  for  inter«ft    due,   as,    for    principal, 
together  with  intercft  upon  theintercft,  their 
confcnt  being  the  fame  thing,   as  if  they 

'h^  l^een  made  parties  to  the  afiigamcnt* 
..  .  • 

Cc  It 


I  Ch.  Ca. 
258. 


Gladman  cr. 
Henchman. 
2  Vern.  135 
Hill.  1690. 
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It'  is^  feidy  that,  in  Hilary  vacation,  a  littlfc 
before  Eafter  term  in  the  a6th  and  127th  Car. 
4.  the  Lord  Keeper  declared  it  fhould  hi 
the  rule,  that  a  mortgagee,  on  his  rtiort- 
gage^being  forfeited,  ihould  have  ihtercft 
for  his  intcreft. 


t 


Profler  <v. 
Cooper. 
Pre.  Ch.  116. 
Trin,  1700. 


"  So,  \vhere  a  mortgage  i^as  made,  in  June 
167?^  fw  450/.  principal  money,  payable 
at  the  end  of  five  years,  and  intereft  in  the 
mean  rime  half  yearly;  and,  about  rwb 
monthfe  before  the  fi^e-y^krs  Were  expired,  the 
mortgagee,  (no  intereft  having  been  paid,) 
afligned  the  mortgage  to  the  defendant  in 
'^c6nfiderationofi56o/.  beirigfomuch  due  for 
principal  and  intereft ;  the  queftion  was, 
whether  the  intereft  then  due  Ihould  carry 
Intereft^"?  It  was  objefted,  that  the  mort^- 
gagee  ought  not  to  have  aligned  until 
the  five  years  were  expired  5  Jed  mn  ailo- 
catUTy  for  the  mortgage  was  forfeited  long 
before,  by  tion-payment  of  the  intereft  j  and 
-the  560/.  was  decreed  to  be  paid,  with  in- 
tereft, from  the  time  of  the  affignment. 

But  this  rule,  if  ever  made,  feems  to 
have  been  laid  afide  foon  afterwards  -,  for, 
where  G,  in  1641,  made  a  mortgage  in  fee 
of  lands  worth  about  30A  per  ^nn.  to  C. 
tofccure  300/ i;  in  16512^  the  mortgagee 
took  pofleflioi^,  and,  in  1660,  devifed  the 
lands  to  Ai  in  1 680  (which  was  five  years  after 

the 


i  h9^   1  ' 

the  rule  above  imestioned  is  iaid.  to  have 

been  made)  the  devifee  broughc  a  bill  to 
foreclofe.     The  wife  of  the   mortgagor  had 

recovered  a  third  parr^  as  dower,  aigaxnft 
thp  mortgagee,  fa  that  the  profits  .did  riot 
anfwf r  the  intereft  of  the. money,  wjn'ch 
was  then  S  per  cent,  and  there  had  been 
infancies  on  the  plaintifFs  part  for  feveral 
years.  The  Mafter  of  the  Rolls  decreed  the 
plaintiff  to  f edeem>  and. p^y  8/.  per  cent^  only^ 
thatb^ing  .thc;i>:  legal  .  intereft ;  and-  i]aid> 
that,\  though  the  profits  were  not  fn^cient 
toar^fiw^r.the  ia^ereft,  yet,  the  arrears  CQ.vW 
not  carry  in tercit, .  although  the  colls  and 
charges  muit.  .    . 

*  *  -    -    • 

•  A  Mailer's  rfport^  ; computing  .jntcrefl:, '  ^^^^^  *'• 
makes  that  intereft,-  principal,  and  to  .carry    i  will.  478. 
intereft';'  for,  a   repbrt  is  as  the  judgnaciu:   ^^-  ^^^^  ^^* 
of  the  court  and    appoints  a  day    for  the   \  gq.  Ca, 
payment;  carrying  on  intereft  to  that. day ;   Abr.  530.  9. 
and  the  party's  difohedience  to  Aecourt^^  in, 
not  complying:  with  the  tjme  of  payfii^nt,. 
ought  to  fubjedl  hii\i  .to  iotereft.        .  ,     . 


/  But,  the  report' jmuft  be  confirmed;;   for,    i  will.  Rep. 
where  i?,  the-  defendant,  Inaftcd,  that  iojoA.  ^^^  +^^- 
was -owing  to  him,  arid,   upon  the  'Mafter*s  Lord  Bellcw. 
feport,  only  180/.  appeared  due;  the  court  yf^l^Q^l 
drfered    intereft  -for  that  fum,  from  the  ibid.  566, 
time  of  confircnmg  the  rep<Jrt  abfolutei  and 
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Attorney        ^^^  before  \  bccaufc,  until  then,  it  was  not 

Creneral  v«  , 

Iflington         any  liquidated  fum. 

Orcrfccn  it  «      ^     *  i 

^.  I   WilL     Rep-  37^-  7-  *  Eq-  ^a.  Abr.  53©. 

And,  although  the  report  be  confirmed, 
yet,  if  the  fuit  be  for  a  fale,  and  not  t6 
forcclofe,  intereft  fhall  not  carry  intcrcft,  if 
there  be  other  nriortgagecs,  and  bond  ere- 
ditqrs,  parties  thereto. 

Harrii.'^  Thus,  where  the  plaintiff,  a  mortgagee, 

3  Atk.  722.     brought  a  bill,  in  conjunftion  with   fevcral 

bond  creditors,  againft  the  heir  at  law  of  the 
mortgagor,  for  a  fale  of  the  mortgaged 
premifes,  and  had  a  decree  accordingly, 
with  a  direction  to  pay  the  mortgagee  his 
principal  and  iiitereft,  in  the  firft  place: 
the  Mafter  made  a  report  of  a  ftatcd  fum 
due,  which  was  confirmed  )  the  mortgagee 
then  moved,  that  the  Mafter  might  com- 
pute fubfequcnt  intereft  and  eofts  upon  the 
fum  reported  due.  There  was  not  near 
enough  arifing  from  the  fale,  to  pay  the 
fecond  mortgagee  and  the  bond  creditors. 
The  reft  of  the  creditors  and  the  mortgagor 
oppofed  this  motion,  and  endeavoured  to 
fhew  a  difference  between  the  prefcnt  bill 
and  a  bill  of  forcclofurc,  irtfifting,  that,  in 
the  latter,  the  court  diredts  the  Matter  to 
allow  fuhfequent  intereft  upon  the  fum  re- 
.  ported  due,  becaufe,  it  is  a  compenfation  to 

the  mortgagee  for  being  kept  out  of  his 
n)pncy,  by  the  courts  allowing  time  to  the 
3  .  mortgagor 
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mortgagor  to  redeem ;  but^  that  here  a  fale 
Was  directed  in  the  firft  inftance^  and  the 
intereft  of  the  other  creditors  were  con- 
cerned :  therefore,  it  would  be  hard  to  give 
intereft    upon    intereft   in.  favour  of  one 

creditor,  to  the  prejudice  of  the  reft.  And 
The  Lord  Chancellor  allowed  the  diftinc- 
tion,  faying,  that  it  would  be  rather  too 
much  to  give  fuch  an  advantage  to  the  mort- 
gagee over  the  reft  of  the  creditors,  eipe-^ 
cially,  as  the  mortgage  carried  5  per  ctnt. 
and  propofed  to  the  counfel,  that,  from  the 
time  of  the  Mailer's  report  beihg  confirmed^ 
it  ihould  carry  only  ^fer  cent,  in  which  the 
plaintiff  acquiefced. 

It  feems,  in  general,  that  an  account, 
(though  before  a  Mafter,)  againft  an  in- 
fant, on  a  bill  to  foreclofe,  fhall  not  carry 
intereft  on  intereft. 

So,  upon  a  bill  being  brought,  that  an    Bennett  v. 
infant    might  redeem  a  mortgage,    or  be    ^  vl^,  ^^z, 
foreclofed;  upon  the  hearing,   it  was  de^ 
creed  to  an  account,  and  that  the   infant 
ihould  pay  what  was  reported  due,  unlcfs 
he  (hewed  caufc  to   the  contrary,  within  fix 
monthf^  after  he  became  of  age.    A  report 
was  made,  and  confirmed,  of  2600/.  due ; 
and  upon  a  fubfequent  order  being  made,   . 
t6  compute  intereft  from  the  report,  the 

C  C2  Lord 
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Lord  Keeper  dcnibted,  whether  Jntcrcft 
ought  to  be  allowed  for  the  intcreft. 

And  I  (hoiild  apprehend,  that, .  In .  fuch 
cafe,  generally  fpeaking,  intercft  upon  in- 
tereft  ought  not  be, allowed  againft  an  in- 
fant ;  bccaufe,  one  ground,  upon  which  the 
court  turn  the  intercft  into  principal^  is,  by 

way  of  inflifting  puni&ment  on  the  mort- 
gagor for  non-performance  of  his  contraft, 
'which  motive  ought  not  to  operate  againft 
an  infant.   For,  the  fame  reafon,  on  which 

•  the  court  indulges  him^  Y^ith  the  privilege 
of  (hewing  caufe,  afcct  he  comcii  of  age, 
namely,  his  prefumed*  incapacity  in  .  the 
management  of  his  affairs,  which  diicharges 
him  from  any  confequences  incurred  by, 
or  penalty  in9i(5ed  on  the  ground  of,  ne- 
gligence, operates  equally  againft  loading 
him  with  compound  intercft  upon  an  ac- 
count, when  it  may  be  prefumed,  that  the 
like  imbecillity,  which  induces  the  court 
to  indulge  him  with  an  opportunity  of  (hew- 
ing caufe  againft  a    decree  of  foreclofure, 

^  Brown's  or  Other  decree  charging  his  eftate,  likewife 
Vin.  vol',  iz  <>ccafions  the  non-payment  of  the  mtereft. 
p.  113,  Ca.      Et  vid.  the  ca(c  of  Sir  Rfdmond  Ever^rdy^ 

And  if  the  decree  were,  that,  on  non- 
payment of  what  (hould  be  reported  due, 

*  the  infant  (hould  be  forcclo(ed^  unlcf$  caufe 

ftcwn 
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lliewH  to  the  contrary  within  fix  mbnths 
&c,  the  cafe  would  he,  ftill  ftrongcr/ againft 
allowing  intereft  upon  intercft.     Firft,  be- 
caufe,  by  fuch  decree,   the  mortgagee  has 
the  penahy  which  he  annexed  to  the  non- 
performance of  the   contra6b  by  the '  mort- 
gagor, namely,  the  eflate  difcharged  from  the 
condition.     Secondly,  becaufe,  one  ground, 
upon   which  the   court   turns  the*    intereft 
into  principal,  is,   as  a  recompen<::e  to  the 
mortgagee  for  the  delay  he  receives,  by  reafon 
of  the  indulgence  given,  by  the  court,  to  the 
mortgagor,  in  allowing   time  for  redemp- 
tion }  which  reafon  does  not  apply  here,  as, 
in  the    cafe  of  an    infant,  the   foreclofure 
takes  place  immediately,  but  fubjeft  to  be 
opened,  within  fix   months  after  he  attains 
his  age,  if  the  infant's  defence  be  miftaken, 
or  there  be  any  irregularity  on  the  part  of 
the  mortgagee. 

But,  here,  we  muft  remark  an  exception 
to  this  rule,  as  to  infants,  where  an  account 
and  report  are  taken  and  made,  in  a  caufe, 
wherein  an  infant  h  plaintiff i  for,  there,  the 
fum  win  bear  interefl:  from  the  foot  of  the 
account;  nothing  being  more  certain,  or 
eftabliihed,  than,  that  a  minor  is  bound  and 
concluded  thereby,  unlefs  he  (hew  fraud,  or 
error  to  his  prejudice  i  for,  it  would  be  not 
only  inequitable,  but  unreafpnable,  to  take 
from  fuch  defendant  the  henefit  of  making 

C  c  4  ufe 
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ufeofthofc  prpcediogSt  which  be  is  forced 
into  by  the  infant,  and,  thereby,  to  fub- 
jcft.  him  to  the  difficulty  and  cxpencc  of 
taking  a  new  account. 

So,  where  Thomas  Odell,  an  infant,  to 
whom  the  equity  of  redemption  of  a  mort- 
gage, for  years,  dcfcended  on  the  death  of 
his  father,  (who  had  exhibited  his  bill,  in 
the  court  of  exchequer  in  Irelandy  againft  the 
mortgagee  and  his  aflignee  to  redeem  the 
pfemifes,  and  for  an  account  of  the  money 
due  on  the  mortgage,)  filed  his  bill  of  re- 
vivor J  the  caufe  was  heard,  and  the  court 
decreed,  that  it  Ihould  be  referred  to  the  re- 
membrancer to  ftate  and  fettle  an  account, 
who  made  his  report,  that  1883/.  lis.  was 
due  for  principal  and  interejly  which,  there 
being  no  objeftions  made,  or  exceptions  taken 
thereto,  was  abfolutely  confirmed.  And  the 
caufe  coming  on  for  further  hearing,  it 
was  decreed,  that,  upon  the  mortgagor's 
paying  the  fum  of  ,1883/.  1 8 J.  lb  reported 
due,  with  inter  eft  for  the  fame  from  the  time 
of  the  report  being  confirmed  abfolute^  the 
prcmifes  fliould  be  re-conveyed,  and  all 
bonds  and  fccuritic§    delivered  up. 

Afterwards,  Odell  negleding  to  pay  the 

money  reported  due,  or  any  intereft  for  ih^ 

fame,  the  mortgagee,  who  had  Kkewife  had 

a  fiait  depending,    filed  -an  amended  and 

fuppIementaJ 
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fupplcmental  bill,  in  order'  to  have  the  bc^ 
ncfit  of  the  decree,  by  a  fale  or  abfolute 
fbreclofure;  and,  therein,  in  regard  the 
account  of  what  was  due,  on  the  faid  mort- 
gage, had  been  dated  in  the  former  caufe, 
prayed  to  have  the  benefit  thereof,  and  that 
the  account  fhould  be  taken,  in  his  prelent 
fuit,  on  the  foot  of  the  report  or  decree 
made  in  the  former  fuit. 

To  this  bill  Odell  put  in  his  anfwer,  and 
thereby,  amongft  other  things,  admitted 
the  former  report,  decree,  and  proceed- 
ings  ^  but  infifted,  that,  apprehending  he  was 
much  aggrieved  by  thofe  proceedings,  he 
chofe  to  have  his  bill^p  upon  which  the  faid 
jdecrees  were  made,  difmiffed,  rather  than 
firbmit  thereto.  Afterwards,  the  caufe  came 
Dn  to  be  heard,  when  the  court  declared, 
they  were  of  opinion,  that  the  defendant, 
the  minor,  was  not  to  be  concluded  by  the 
account  taken  in  the  faid  former  caufe,  bui;, 
that  the  plaintiff  was  intitled  to  an  account, 
as  between  mortgagor,  and  mortgagee ;  and, 
therefore,  decreed,  that  it  fhould  be  re- 
ferred to  the  chief  remembrancer,  or  his 
deputy,  to  audit  and  ftate  an  account,  be- 
tween the  plaintiff  and  defendant,  on  the  foot 
of  the  mortgages  and  fecurities  in  the  plead- 
ings mentioned,  in  which  account,  both 
parties  were  to  have  all  juft  allowances.    . 

from 


'  Fr6m  this  decree,  the  mortgagee  appealed, 
infifting,  that  the  infant  ought  to  be  con- 
cluded by  the  account,  taken  in  the  former 
caufe,  on  a  bill  originally  brought  by  his 
father,  revived,  and  carried  on  by  himfelf, 
tonfirnied  by  fubfequent  orders  of  the  court, 
and  figned  and  tn rolled ;  and,  that  he  ought 
not  to  be  pernnitted  to  wave,  or  vary  the 
fame,  efpecially,  when  neither  fraud  or 
^rror  in  the  account  was  even  fuggefted. 

And  fo  it  was  adjudged,  as  to  that  point, 
and  the  decree  reverfed  :  and  It  was  further 
ordered,  that  the  account,  taken  upon  the 
former  decree,  fliould  ftand,  with  liberty 
for  the  infant  to  furdharge,  or  falfify  the 
fame,  and  that,  in  cafe  of  any  furcharge,  or 
fallification,  the  remembrancer  Ihould  de- 
duft  fo  m.uch,  as  ought  to  be  deduced,  on 
account  thereof;  and  that  the  remembran- 
cer fhould  carry  on  the  account,  of  tht  fuB- 
Jequent  inter efl^  from  the  time  of  the  confirma- 
tion of  the  former  report,  for  the  fum  thereby 
reported  due,  after  fuch  deduftions  made 
thereout  a§  afprefaid, 

Co.  Litt.  So,  likewife,  a  diftinftion  is  made,  where 

VS*^  an  infant  concerned,  agrees  to  allow  intc- 

rcft  on  intiereft,  and  a  benefit  accrue^  to  him 
thereby,  alnd  it  would  be  unjuft  to  take  it 
from  the  mortgagee,  for,  in  fuch  caft,  k 
ihall  be  allowed^  as  the  law,   U  the  fame 

time 
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time  that  it  protcfts.  the  imbeciUity,..and  in- 
difcrction,  of  infants  from  injury,  through 
their  own  imprudence,  enables  them  to  do 
binding  afts,  for  their  benefit,  and,  with- 
out prejudice  to  themfelves,  for  the  bene- 
fit  of  others  ;  for  the  end  of  the  privilege, 
being  their  protedion,  to  /^4/  o^j^lTj  all  the 
rules,  and  their  exceptions,  muft  bedireAed, 
,and,  net  to  give  fuch  afts  fl;ability,  would 
be  turning  their  privilege  of  infancy,  a^aivfi 
themfelves, . 

Thus,  where  J  S.  mortgaged  his  cftatc  ^^^^^ 
to  C.  and  then  died,  leaving  D.  his  daughter  v  Lady 
and  heir,  who  was  an  infant,   and  had  no-   Cromwell, 
thing  to  fubfift  on,  but   the  rents  of  the  Abi?%87'.  i, 
mortgaged   eftate.     The  mortgage  having 
httn  fufFered  to  run  in  arrear  three   years 
and  a  half,  C  grew  uneafy  at  it,   and  threat- 
ened to  enter  on  the  eftate,  unlefs  his  intercft 
naight  be  made  principal,    upon  which,  D*$ 
mother,  with  the  privity  of  her  neareft  re- 
lations, ftated    the  account  i  and^  D,  being 
then  near  of  age,  fighed  it,  and  it  wa§  j^d-. 
mitted  to  be  fair.    It  wa§  refolved,  by  the 
court,  that,  though,  regularly^  intercft  Ihould 
notcarry  intereft  againft  an  infant,  yet,  in  fomg 
cafes,  aadupon  fome  circumftances,  it  would 
be  injuftice,  if  intereft   Ihould  not  be  made 
principal ;    and,  the  rather,  in  this  inftance, 
becaufc  it  was  for  the  infants  benefit,  who, 

wjthopt 
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i^ithout  this  agreement,  would  have  t^ecn 
dcftitutc  of  fubfiftencc. 


Infrt^ 
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Befides,  in  this  cafe,  the  mortgagee 
might  have  obtained  immediate  payment^ 
of  principal  and  intereft,  by  exhibiting  his 
bill,  to  compel  a  fale  for  payment  of  debts. 

But,  in  general,  intereft  fhall  not  carr/ 
intereft,  upon  a  mortgagor's  figning  an  ac- 
count, tvhercby,  he  admits  fo  much  due 
for  intereft;  becaufe,  that,  of  itfelf,  docs, 
not  Ihew  any  agreement,  or  intent,  to  alter 
the  intereft,  or  the  nature  of  that  part  of  the 
debt,  or  to  turn  it  into  principal ;  nor  does 
it  appear  to  have  ever  been  fo  determined,- 
for,  it  feems  that,  to  make  intereft  on  a 
mortgage  principal,  it  is  requifite  there 
Ihould  be  a  writing  figned  by  the  parties, 
the  ejlate^  in  the  land,  being  to  be  charged  tkere- 
witb^ 

lx>rd  Keeper  North  was  of  opinion,  in  the 
C2i{to(  Howard  V.  Harris^  that,  if  there  was 
a  covenant  in  the  mortgage-deed  for  pay- 
ment of  the  intereft,  upon  which  an  adion 
of  debt  would  lye,  the  court  would  allow, 
intereft  on  intereft,  though  no  accauntwas 
uken  before  a  Mafter.  In  that  cafe,  a  mort- 
gage for  1000/.  had  been  made,  upon  a  rc- 
verfion,  ten  years,  and  in  the  deed,  there  were 

covenants  for  paynjfcnt  of  the  principal  and 

fixty 
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fikty  pouhds  per  cnniM  intcrcft,  and  jl.  fir  *  Vent-  364. 
annumy  rent>  was  ^nly  refcrvcd ;  and  it  was  ^^^ ' 
urged,  that  the  mortgagee,   againft  whom 

the  bill  was-cxhibiUcd  to  redeem,  ought,,  in 
this  cafe,  tq  have  intereft  upon  intcreft, 
otberwife,  he  would  be  a  great  lofer.     To 

which  it  was  anfwerod,  that  the  bill  had  been 
filed. fi?c  years,  and  that  the  mortgaj[ee  had> 
by  afjfwer,  oppofed  the  redenfiption,..and 
therefore,  from  that .  time,  he  had-  119  pre- 
tence for  an  ;allowance  of  intereft  for  hi^  da- 
magcsii  and  that  it  was  never  known,  in  the. 
court,  that  intereft  upon  intereft  was,  at 
any  time,  allowed  in  fuch  cafe. 

•  .  .     »  .  ...     ,_ 

But,    the   Iiord   Keeper  was    clearly   of 

opini:on,  that,  as  to  lb.  much  intcreft  as-  was 

rcfervedi  in   the   body  of  the    deed,    that 

ihpuld  be  reckoned  principal  \   for,  it  being 

alccrtained  by  the  deed,  an  action  of  debt 

would  lye  for  it,  and,  t|icrcforc,  it  was.rea- 

fonable  that  there  fliould  be  damages  given 

for  the  non-payjnent  of  that  money.    As  to 

what  .hafi  been  ur^ed,   that  this  had  never 

bejen .  pradifed,  and  that  there  was  not  any  < 

fuch  precedent  in  the  court,   and  that,  if 

« 

this  wcreto  be  e^.abliflied  for  a  rule,  every 

fcrivenqr  would  rcferve  all  his  intereft  half 

yearly,   from   time  to  time,  gs  long  as  the 

lafioney  (hould    be    continued    out     upon 

the  fecurity,  which  would  be  to  change  the  ,  ^ 

law,  #Ad  p^aftice  of  the  court,  and  make  all 

mortgagees,  ' 
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jfftortgagpflJfi  pay  interieft  u^on  intcrefl ;  tfce^ 
.  Lord  K^epfef  faid,  that  h*  was  clear  in  the 
diftinftibn  between  debty  and  damages,  and 
he  faw  no  ihconvcnie^KC  that  could  enfue;  it 
would  ferve  only  to  quicken  men  to  pay 
their  juft  debts.  And  'k  was  decreed,-  ac-' 
cordingly,  ^  that,  after  a  *dcdu6bion  of  the 
yearly  rent3  of  the  mortgaged  premifes  out 
of  the  66  /•  a-year>  payable  for  the  intereft, 
the  defendant  fhould  be  allowed  intereft,  for 
the  refidue  of  the  faid  60/.  a-year,/<7r  wbhb 
the  mortgagee  might  Kzv^Jued  at  lawy  and 
recovered  damages. 

\ 

But,  here,  we  muft  attend  to  the  diftinftion 
between  the  laft  cafe,  where  the  fecurity  for 
the  ifitereft  refted  iH  eovenant  onfy,  and  the 
ordinary  cafes,  where,  the  rents,  of  the  mort- 
gaged premifes,  are  fufficient  to  pajr  the  in- 
tereft :  as,  if  this  determination  be  according 
to  law,  it  appears  to  me,  it  muft  have  turn- 
ed upon  that  point ;  for,  it  is  certain,  that, 
in  general,  an  agreement,  made  at  the  time 
of  the  mortgiage,  (and  a  covenant,  in  truth, 
is  no  more  than  an  agreement,)  will  not  be 
,  fufficient  to  make  future  intereft  principal  ^ 

fuch  terms  being  confidered,  as  bearing  hard 

upon  the  mortgagor;  and  ks  opprcffive. 

« 

Ld.  Offulton  Thus,  where  T.  made  a  mortgage  to  0. 
v.  Ld.  Yar-  with  a  provifo,  that,  if  the  intereft  was  fix 
*jdk  4A0       months  in  arrcar,  then,  it  (hould  beaccoBnt- 
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cd  prmcipal,  and  carry  intcrcft ;  Lord  Chan- 
cellor Convper  decreed,  the  claufe  to  be  vain, 
and  of. -no  ufe;  for,  that  .an  agreentient,  Timde 
at  the  time  of  the  mortgage^  would  npt  be  fuf- 
ficient  to  make .  futyre  intereft  principal ; 
but  it  was  requifite,  that  intereft  ftiould  be 
firfl;  grown  due,   when,' an  agreennent  con-  .  . 

cerning  it,  might  then  makfe  it  principal.    .  ' 

I  . 

"   Ahd  fo  was  it  likewife  held  in  the  cafe  of  ThomKUl  ^^ 

^b'ornhili  v.  Evans ;  but,  then,  it  mult  be   ^^l^f* 
upon  a  fair  agreement^  and  is  faid   to  haVc 
jb^W.  generally  done,  on  the  advance  of  frelh 

Intereft  upon  intereft. \vill  never  be  allow-  ^^^^" 
cd,  becaufe  intereft  is .  in  arrear,  when  the 
mo^tg^ge  is  pa^d  off. , 

'  -  .  •  *  ' 

A  mortgagee,  in  pofleffion,  is  not  obliged  3  Atk-  5i«. 
to  lay-out  money^  any  further^  than  to  keep 
thic  cftatein  neceffary  repair  ^  but,  if  a  mort- 
g^ge^  hath  expended  any  fum  of  money,  in 
fqpportmg  the  right  of  the  mortgagor  to 
the  cftaBe,  where  his  title  hath  beei;i  im- 
peached,  the  mortgagee  may,  certainly,  add 
this  ta  tb^  principal  of  his  debt,  and  it  will 
carry  ifijft^ft. 

A   remainder-man   can  force   the  tenant  Hungcrford 

for  life,  to  keep' the^  intereft  down,  if  thcknd  ford."**^^'' 

be  charged;   but,  cannot  compel  him  to  Gilb.R«p,  ' 
a                                          redeem 
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redeem  dircftly,  though  indireftly,  he  miy, 
by  purchafing  in  the  mortgage ;  then^  the 
tenant  for  life,  muft  pay  one  third,  or  part 
with  the  poflefHon*     r 

Cited  in  So,  where  A.  granted  a  charge  of  1 00  /.  fer 

Hayes.  *^'  ^«««^  in  fee,  and  devifed  eftates,  to  5.  for 
1  Ch.  Ca.  life,  remainder  to  C.  in  fee,  and  then  died.  C. 
^^*  exhibited  his  bill,  to  compel  the  tenant  for 

life,  to  pay  the  arrears,  as,  otherwife,  all 
would  fall  on  the  reverfioner;  and  it  was 
fo  decreed. 

Amefbury  v.       jf  thcvc  be  tenant  lA  tail,  remainder  over, 

Brown,  ^  ,  •    /^  j- 

I  Vez.  477.     fubject  to  a  preceding  mortgage  or  incum- 
brance, and  tenant  in  tail  be  in  poffeflion, 
and  receipt,  of  the  rents  and  profits,  and  lets 
the  intereft  run  in  arrear,  without  applying 
them  to  keep  it  down ;  neither  the .  iffuc  in 
tail,  or  the  remainder-man,  can  come,  againft 
the   tenant  in  tail,  to  compel  the  keeping 
down  the  intereft,   or  againft  his  reprefen- 
tatiVes,    after  his   death,    to    compel    the 
I  Vez.  4to.     indemnifying, ^and  difcharging  the  remain- 
der,  from  the  arrears  of  intereft,   incurred 
during  his  pofleflion,    and  receipt  of  the 
profits  J    for,   in  this   cafe,  courts  of  law, 
as  well  as  of  equity,  confider  the  reverfioner 
<ir  remainder-man,  as,    in  the  power  of  the 
tenant  in  tail. 

Chaplin  v.         So,  where   P  C  m^^  a  mortgage  for 

j^  wm.  '255.  yc^^s,  and  then  cnt^ukd  the  cftatc  mortgag- 
ed 
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ed  on  himfelf  and  the  heirs  male  of  his  body,  Hilary 
remainder  to  his  brother  I C.  in  tail  male,     ^^^' 
and  afterwards  died>  leaving  iffue  one  infant 
Ion  J    the  latter  fufFered  the  intereft  to  run 
in  arrear  for  near   twenty  years^  and  died 
juft    before  he  came  of  age,  leaving  a  per- 
fonal  eftate.   Upon   a  bill,  Bled   againft^  his 
reprefentativcs,  it  was  infilled,  that  his  exe- 
cutors, feeing  their  tcftator  took  the  rents 
and  profits  of  the  eftate,  ought  to  keep  down 
the  intereft,  and  the  rather,  he  having  never 
had  it  in  his  power  to  bar  the  eftate,  by  a 
recovery ;  fed  per  curia ^  there  was  no  prece- 
dent of  a  tenant  in  tail  being  obliged  to 
keep  down  the  intereft  upon  a  mortgage ; 
for,  he  had  an  eftate  which  might  laft  for 
ever,  and  the  remainder  over  was  not  aflcts, 
or  regarded  in  lawi  and,   as  he  had  a  power 
over  the  eftate,  to  commit  any  wafte,  or  fpoil,  - 
thereon;  a  court  of  equity  had  never  injoined 
him   to  keep  down  the   intereft:    and   the 
court  refufed  to  ms^ke  any   order  upon  the 
executors,  to  pay  the  arrears. 

But,  by  a  later  decifion,  it  fcems,  now, 
to  be  fettled,  that,  if  tenant  in  tail  be  an 
infant,  not  otberwi/e,  and  his  guardians,  or 
truftces,  be  in  pofleflion  of  the  profits  of  the 
eftate,  he  fhall  be  liable  to  pay  the  intereft  ; 
becaufe,  what  ougbtio  be  done,  by  the  guard- 
ian, (hould  be  confidered,  as  done  i  and  it  is 

m 

a  rule,  that  the  aA  of  a  guardian,  or  truftee, 

Dd  of- 


of  an  infant,  ffiall  not  alter  his  propfcrty,  or 

that  of  thofc   coming  after  him  j    and    the 

reafon  why  tenant  in  tail  is  not  liable  to  pay 

the  intereft,  Mrhich  is,  becaufe  he  can  bar 

the  whole  eftate,  does  not  operate:  in  this 

cafe:  for,  an  infant  cannot  bar  the  remainders. 

Sir  John  itnlefs  under  the  king's  privy  feal,  which  is 

St.  Alban's      never    granted    voluntarily,  to  change  the 

Salk.  567,       rights  of  the  parties,   but,  only,  in  cafe  of 

family  fcttlemcnts. 


e   .  r  Thus,  where  P.  was  tenant  for  life  of  an 

Sarjelon  v, 

Cruifc.  eftate,  with  power  to  charge  any  fum,  not 

oa,  26.  exceeding  4000/,  thereon,  remainder  to  ^, 
Cited  I  Vez.  her  fon,  in  tail,  remainder  to  the  right  heirs 
^77'  480.  of  her  father ;  Jhe  charged  the  eftate  accord- 
ed. ingly>  a^d  then  died.  IV.  died,  without  heirs 

and  under  age,  leaving  the  intereft  in  arrear* 
The  plaintiff  daimed  the  remainder  as  right 
heir  of  the  fatper,  infifting,  that  as  he  was 
under  no  neceAty  of  claiming  as  heir  at  law 
of  ^,  the  remainder  in  fee  not  having  veft* 
ed  in  pofleffion  in  his  life,  the  .perfonal 
eftate  of  Wy  muft  be  applied  to  pay  the  in- 
tereft of  the  4000/,  during  his  life:  but 
Lord  Hardwicke  was  againft  the  plaintiff  on 
this  ground,  and  decreed  for  him,  only,  on 
the  rule  above  mentioned. 

Amelbury  *c.  But,  if  tenant  in  taildifch'arge  the  intereft 
?  Vcz.*  477.  ^^  incumbrances,  neither  ^e,  n6r  any  in  his 
Supra,  400,    place,  will  be  permitted  to  fet  up  thaf^  as  a 

fad  undone,  but,  the  remainder-man  Ihall 

2  have 
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liave  die  benefit  of  it ;  and  none>  in  the  plac6' 
6f  tenanc  in  tailj  can  ihfift  on  being  a  ereditot 
Upon  ,that  cftate. 

If  there  be  barori  arid  feme,  arid  the  huf- 
band  take  in  a  mortgage!  of  an  dilate,  of 
which  his  wife  is  tenant  in  tail,  and  is  til 
receipt  of  the  rents  j  the  hufband  will  not  be 
illow^d  intermit,  6n  the  mohgag^,  duririg  the 
life  of  his  wife,  on  a  bill  exhibited  by  thenri 
in  rcverfion  after  her  death. 

Thus,  wherd  J,  feifed  in  tail  of  the  equity  Ameibury  ^. 
of  redemption  of  an  eftate,  reverfion  in  fee   ,  vez,'  477. 
to  tlie  right  heirs  of  her  brother,  (vtrhich  heirS  Supra.  400. 
were  four  fifters^  J.  being  one,)  levied  a  fine^  ^^^* 
jind  made  a  conveyance  thereof  to  B,  by 
leafe  and  releafe,  in  con fideration  of  money 
paid,  and  of  paying  600  /.  doe  ori  the  mort- 
gage, and  fevefal  legacies  charged  on  the 
eftate  by  the  teftator's  will,  under  which  flic 
claimed;     Afterwards,  Jbe  inter-riiarricd  with 
B ;  and,  previous  td  the  marriage^  a  fettle- 
Itient  Was  made  of  this  eftate  (which  was  the 
hufbarid's^  under  the  priof  purcbafe,)  to  th<! 
hufband  for  life,   remainder    to    the    wife 
for  ninety- nine  years,   if  fhe  fo  long  lived, 
reniainder  to  the  iflue  of  the  marriage,  remain- 
der over.     After  the  marriage,- the  hufband 
took  an  afllgnment  of  the  mortgage,   recit- 
ingj  that  the  premifes  had  been  devifedto  his 
wife>  and  alfo  took  a  conveyance,  of  the  legal 

t)  d  2  eftate^ 
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cftate,  in  fee,  to  his  own  ufe.  The'  wife 
died  without  iffuc,  the  hufband  continued 
in  poffeflion.  Then  the  three  co-herrsofthc 
firft  teftator,  being  intitled  to  the  reverfion 
in  fee,  brought  a  bill,  againft  5,  to  redeem 
this  cftate,  on  payment  of  fuch  part  of  the 
incumbrances  thereon,  as  they  were  bound, 
bylaw,  todifchargc  J  infifting,  that  they  were 
not  obliged  to  pay  intereft,  on  the  principal 
fum  of  thefe  incumbrances,  further  back,  than 
from  the  death  of  the  wife ;  for,  5.  having 
taken  in  the  mortgage,  and  received  the 
profits,  the  intereft,  during  *<?r  life,  would  be, 
fuppofed  to  be  paid  :  and  fo  it  was  held,  by 
Lord  Hardwicke,  who  faid,  that  there  was 
no  determination  direSily  on  the  point,  there- 
fore he  muft  decide,  on  general  principles. 

The  wife  was  intitled,  herfelf,  to  the 
reverfion  in  fee  of  one  fourth^part,  the  other 
three-fourths  thereof,  belonging  to  the  plain- 
tiffs, the  three  co-heirs.  She  might,  by  re- 
covery, have  barred  the  reverfion  in  fee 
in  the  whole -y  by  fine,  fhe  could  barr  it 
in  her  own  fourth  part.  The  taking  the 
affignment  of  the  mortgage,  by  the  huf- 
band, appeared,  from  the  recital,  to  have 
been  after  the  marriage,  when  the  huiband, 
if  the  fettlement  had  been  good,  was  fcifed, 
in  his  owrt  right,  for  life ;  if  not  good,  and 
the  cftate  in  tail  continued>  he  was  fcifed 

in  right  of  his  wife. 

The 
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The  iqueftian  was,  from  what  tiiflcmtctcfl: 
was  to  be  computed  ?  He  wa«  of  opinion, 
that  the  hun)»ad  was  not  intitled  t<^have 
any  allowance  of  three  fourth  parts  of  the 
intercft,  during  th^  time  he  was  in  poffeffion, 
£onfidering  him  in  any  light. 

Firft,  as  a  purchafor  of  this  eftate,  by  the 
aflignment,  and  conveyances,  made  by  the 
wife  when  a  feme  fole>  which  was  the  true 
way  i  but,  if  that  was  out  of  the  cafe,  con- 
fidering  him,  as  huiband  of  tenant  in  tail  in 
pofTeflion  of  the  eftate,  having  taken  in  a 
mortgage  thereof  i  the  rule  of  equity  would 
be,  that  his  purchafe  would  be  defeated,  but 
he  would  have  the  benefit  of  the  nniortgage, 
fo  taken  in,  for  fatisfaftion  of  his  principal 
and  intcrefl",  fo  far,  as  they  were  not  fatisfied  by 
the  rents  and  profits  of  the  eftate;  for,  in  that 
cafci  he  muft  be  confidcred  as  a  mortgagee  : 
if,  as  a  mortgagee  in  poffeffion,  he  muft 
account  for  the  rents  and  profits  of  the  eftate, 
and,  out  of  them,  the  intereft  of  the  mort- 
gage muft  be  kept  down  :  if  he  had  pur- 
chafed  the  reverfion  only,  and  taken  an  af- 
fignment  of  the  mortgage,  and  never  come 
into  pofleffion,  and  his  purchafe  had  been 
then  defeated,  and  he  evifted,  he  would  have 
been  intitled  to  have  had  hi§  whole  princi- 
cipal  and  intereft  j  becaufe,  he  would  have 
received  nothing,  out  of  the  eftate,  to  keep 
4own  the  intereft, 

D  d  3  So 
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Sp  It  would  be^  on  the  foot  of  |ii^  pur- 
f  bafe,  pakipg  jt  in  the  leaft  favorable  lighr^ 
for  the  plaintiflT:  nor,  on  the  foot  pf  the  fet- 
flement,  would  it  rnend  the  cafe  5  for,  as 
cen^pt  for  life  under  that  fettlcnrjcnt,  he 
would  be  bound  to  keep  down  the  intereft  j 
fo  would  the  y^jfe  hayp  been,  \f  (he  ha4 
furyived. 

This  brought  his  Lordftiip  to  the  fecond 
way  of  confidering  it;  namely,  as  if  the  pur- 
chafe,  and  fettlement,  were  out  of  the^cafe,  and, 
looking  upon  the  hufband  as  having  marri- 
ed tenant  in  tail,  of  an  eftatc,  rcyeffion  in 
fee  to  ftrangers  as  to  three  fourths,  and, 
^eipg  in  poflcfTion,  in  her  right,  taking  in  a 
preceding  mortgage  binding  that  cftate  in 
tail,  and,  afterwards,  continuing  in  poffpffioi^ 
and  receiving  the  rents  ^nd  profits. 

The  qucftion,  then,  would  bej;  whether 
fuch  an  hufband,  after  the  death  of  his  wife 
without  iffue,  was  intiticd,  jiotyrithftanding 
the  receipt  of  the  profits,  not  to  be  redeerp- 
<jd  without  payment  of  the  whole  intereft  ?  In 
general,  a  pourt  of  equity  endeavoured  to 
make  every  part  of  the  Qwnerftiip  pf  an  ef- 
tate,  bear  part  of  the  incumbrance ;  as  if  thcrp 
were  feoant  for  years,  or  life,  fubjeft  tp  a 
njprtgage,  he  muft  keep  down  the  intej^ft 
fluring  his  pme.  Suppofe  the  t^Q^t  in 
t%il  had  not  married^  ^ut^  h^d  taken  aq.  af- 

fignmei^t 
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fignment  of  the  mortgage  to  herfclf,    and 
died,  without  barring  the  remainder  in  feci 
taking  the  aflignment  to  herfclf,  Ihe  would 
have  been  confidered  as  owner,  and  feifcd  of 
an  eftate^  which  might  have  continued  for 
ever ;  then,  perhaps,  the  reverfioner  wouJd 
h^vt  had  (Ironger  reafon  to  fay,   that  the 
whole  eft^te  was  difcharged  of  this  mprt?gage, 
than,  on  the  other  fide,  the  reprefentatives  of 
tenant  in  tail  would  have  to  fay,   that  they 
fliould  be  re-imburfed  the  intereft,  incurred 
due  during  her  life :  becaufe,   it  juight  be 
confidered  as  waiting  upon  the  ihheritance 
during  that  tin^  s  but,  it  had  not  been  car- 
ried {9  f^r  as  that.     In  the  cafe  of  Mr.  Smiti 
of  Wfalc  Hall  in  Efex,   tenant  in  tail  died, 
without  barring,   but,  had  taken  in  a  mort- 
gage, which  was   confidered,  for  the  prin- 
cipal, as  an  incumbrance  on  the  edate,  but 
the  queftion  of  intereft  did  not  arife  there. 
No  cafe  had  been  cited,  where,  fuch  a  te- 
nant in  tail,  being  in  pofTefllon,  his  perfonal 
reprefcntative  had  been  allowed  to  burthen 
the  revcrfion,  in  fee,  with  the  intereft,  incur- 
red during  his  life,  where  he  was  owner  bpth 
of  the  cftate  in  poflcflion  and  the  charge ; 
an4  it  would  be  of  very  mifchievous  confe- 
quencc,  m[  it  ftiould  be  taken  to  be  other- 
wife.,    Suppofe  (he,  after  t^ing  in  the  mort- 
gage, had  married,  ;^d  ^ea  died  leayii^ 
ifluQ  ip  tail  i  couJd  her  pieriboal  i:eprefent^- 
tjye^  C(^|ne  ag^jiift  the  igue^  t»  burti^en  the 

D  d  4  cftatg^ 
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cftate  with  the  intcreft  of  that  mortgage? 
It  would   be  confidercd,  as  taken  in  fgr  the 
tenefit  of  the    ifluc   in   tail.     Cafes  of  this 
kind  depended  on  fuch  a  variety  of  circum- 
ftances^  that  it  was  impoflible  to  draw  the 
line.     The  tenant  in  tail  was  but  tenant  at 
will   to   the  mortgagee,   who    might  have 
brought   an    ejedlmenti   turned  her  out  of 
pofleflion,  and  have  received  the  rents  and 
profits  i  then  the  profits  would  have  been  taken 
from  the  tenant  in  tail  during  her  life.  Sup^ 
pofe  tenant  in  tail  had,  afterwards,  brought 
a  bill  to  redeem  the  mortgage,  j(he  muft 
have  redeemed  on  payment  pf  principal,  in- 
tereft,  and  cofts;    Ihould  that  burden  the 
cftate  oi  the  remainder  with  all  the  intereft, 
which  had  been  paid  out  of  the  rents  and 
profits  of  that  eftate,   in  the  hands  of  the 
mortgagee?  None  could  tell  when  tenant  in 
tail  took  the  mortgage,  or,  on  what  grounds 
it  was  done.    The  reafon   might  be,   that 
the  mortgagee  intended   to    have  brought 
an  ejeftment,  turned  her  out  of  pofleffion, 
and  taken  the  rents  and  profits  to  his  ownufe: 
that  did  not  appear,  but  there  might  be  va* 
rious   reafons  for  taking  in  the  mortgage ; 
as,  to  prevent  fuits  by  foreclofure,  or  igeft- 
ment  5   and  it  would  be  making  it  liable  to 
too  grea.t  yncertainty,  to  fay,   that  all  the 
minute  confiderations  of  tenant  in  tail^  tak- 
ing an  aOignment  of  a  mortgage,  ihould  be 
COjnIidered,  by  the  courts  upon  a  queftion 

betweci) 
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between  the  perfonal  reprefcntative  of  tenant 
in  tail,  and  the  reverfioner,  after  it  came  in^o 
pofleflfion.  His  LordQiip  did  not  fee  how 
this  differed,  from  the  cafe  of  intercft  paid 
by  tenant  in  tail. 

He  was  unwilling  to  make  a  precedent  of 
the  reprefentatives  of  tenant  in  tail,  calling 
back  the  intereft,  of  an  incumbrance,  paic}. 
It  was  right  tp  let  things  fl^n^  as  the  courts 
found  them,  at  the  death  of  the  tenant  in  tai|. 
And,  though,  that  was  nOt  ftriftly  this  cafe, 
this  being  a  cafe  of  a  mortgage  t^kcn  ip 
by  hufband  pf  tenant  in  tail,  feifed  in  right 
of  his  wife ;   yet,  that  would  not  make  any 
difference;  for,   the  hufband  of  tenant  ip 
tail^  fo  feifed,  ought  to  be  confidered  exalfly 
in  the  fame  ftate,  as  tenant  in  tail  would  be, 
and,  in  no  better  i  namely,  taking  theeftatc 
fubjeft  to  all  the  incumbrances,  aftions,  and 
remedies,  the  mortgagee  had  therein,  and  to 
the  right  and  eftate  of  the  reverfioner,  or  re- 
mainder-man ;   confequently,   as  not  having 
a  right,   after  having   received   the  profits 
of  the  eftate,   during  the  life   of  the    wife, 
to  come  againft  the  remainder-man  forfatif- 
faftion  pf  the  intereft,  which,  naturally,  the 
rents  and  profits  were  to  anfwer. 

This  was  not  fettiqg  up  a  right  to  call 
ppon  the  perfonal  eflate  of  tenant  in  tail,  to 
fi|tisfy  arrears  of  intereft,  but,  fetting  up  a 

right, 
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right,  in  the  reprcfcntatives  of  tenant  in  tail, 
to  bring  a  burden  on  the  reverfion  in  fee, 
which  had  been  difcharged  by  tenant  in  tail 
himfelf:  and,  as  there  ivas  no  precedent, 
he  would  not  make  one, 

BeBthamv,  If  a  firft  mortgagee  enter,  and,  after- 
fre.  Ch.  30.  wards,  fuftcr  the  mortgagor  to  take  the  pro- 
fits, without  requiring  intereft,  the  lands,  in 
the  hands  of  a  fecond  mortgagee,  fl^all  not  be 
charged  with  any  intereft  for  that  time  :  that 
is,  the  intereft  of  the  firft  rhortgagee  fhall 
not  aflTe^l: .  the  lands,  fo  a$  to  keep  out  the 
fecond  mortgagee,  longer,  than  he  would 
have  been  kept  out,  if  the  intereft  had  been 
^qly  paid. 


\ 


Whitjewrk  Vp  If  ^  fcrivcner  is  intifufted  with  the  cuftody 

Waitham.  of  4  mortgage  bond,  he  may  receive  the 

S.  cIeo.  intereft;    and,    though    he    fail,   yet,  the 

Ca,  Abr.  mortgagee  IhaU  bear  the  lofs  :  and  fo  it  will 

I'vern^ico.  ^^^  ^^^  in  fuch  cafe,  if  he  receive  the  prin- 
cipal, and  deliver  up  the  bond  5  for,  being  1 
intrufted  with  the  fecurity  itfelf,  it  (hall  be  ^ 
prefumed,  that  he  was  intrufted  with  a  power  1 
over  it,  and  with  a  power  to  receive  the 
principal  and  intereft;  the  r4ther>  becaufc 
the  giving  up  of  the  bond,  upon  the  pay- 
ment of  the  money,  is  a  difcharge  thereof;  I 
Qtherwifc  it  is,  if  the  obligee  take  away  the  j 
bond,  for,  in  that  cafe  he  hath  no  autliori-  ^ 
%y  to  receive  the  money. 

If 


[    4"     1 

Jf  ^  fcrivcncr  is  intruftcd  wifh  the  mort-^  IWir 
jgage  deed,  not  the  bond,  he  hath  only  ^ri 
authority  to  receive  the  intereft,  but,  not 
the  prinpipal;  becaufe,  the  givi;ig  up  thp 
(deed  is  not  fufficient  to  rcftprp  the  eftate, 
but  there  tiuijft  t>c  a  re-conyeyance ;  whereas, 
the  giving  up  a  jbond,  is,  \n  law^  ^n  extjn- 
^uifinnenc  of  th^  debt. 

• 

^  Although  »  fcfiyiencr  bath  ^either  ^  Ibid, 
puftpcjy  pf  the  au>rtg2(ge,  or  the  bond,  yet, 
,tf  tlie  mortgagee  agree,  th^t  the  mort- 
gagor ^dl\  pay  the  ioter^ft  to  the  fcrivener, 
^e  intereft  may  be  well  pai4  to  hi«l>  f^ 
long  as  the  mortgage  lives, 

Jf  ^  mortgagee  in  fuph  cafe,   die,  and  his  1^14. 
ijxewtor  come  to  the  fcrivener,  anjd  receive 
intereft  of  him,  and  ^t  his  hands,  ch^f  i^- 
corner  due  ^fter  the  dcaUi  of  the  mortgageie, 
this  is  a  good  payment :   and  if,  after  fuqh 
receipt,  the  fcrivener  brealf^  fhe  jportgf gof 
ihall  not  bear  the  Jof§  ;  fiar,  it  is  thi:  piwtr 
gagee  that  trufts  tl)e  fcrivener,  aqd  the  exic- 
cutor  comes  into  the  agreeq:|enir3  aad,  thef e^ 
by,  renews  it,  fuppofing  jt  was  determined, 
by  the  death  of  the  mo^ tga^ee ;  hyt  it  13 
rather  an  ^greemenf^  than  an  authority,  an4 
cannot  die  with  the  party, 

A,   mortgagee,    refufipg    to   receive   his  Sirlohn 
pioncy,  qn  tender,  after  forfeiture,  will  Ipf?  ^**^  ^* 
Jijs  intereft,  from  the  time  of  the  tender,  sir  Wili. 

Dodwell.  1  Eq,  Ca.  Abr.318.  9# 

But 


lang»  before 
Lord  Hard- 
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But,  then,  notice  of  paying  off  the  mort- 
gage  muft  have  been  given,  to  the  mort- 
gagee,  at  lead  Jtx  calendar  months  before, 
and  the  money  muft  have  been  tendered  on 
the  day  of  the  determination  of  that  notice ; 
for,  where   the  mortgagor  omitted  to  ten- 
der  the  money  on  the  very  day,  on  which  the '^ 
notice  expired,  and,  in  confequence  there*  -^ 
of,  the  mortgagee  refufed   the  tender,  thci;* 
payment  of  the  intereft  was  held,  by  Lord 
Hardwicke^  not  to   be,  thereby y  fufpended  : 
for,  that,  by  the  omiffion  of  the  mortgagor 
the  mortgagee    was   become   intitled  to 
further  nptice  of  Jix  calendar  mcnths,  zt  ihS 
expiration  of  which,  a  ftrifjb  tender  muft  be 
made. 


Sir  John 
Att&n  v* 
Exrs,  of  Sir 
William 
Doawell. 
Supra,  411. 

Sutton  V, 

Rodd. 

2  Ch,  Ca, 

206, 

Gyles  ^, 

JlalK 

2  Will.  378. 

Jnfra.  414, 


And  fuch  a  legal  tender  as  will  fufpend 
the  intereft,  when  made  to  the  mortgagee, 

will  alfo  bind  hi$  executors,  or  devifee. 

•J 

But,  in  fuch  cafe,  it  feeips  the  plain- 
tiff ought  to  make  oath,  that  thp  money 
was  always  ready,  and  no  profit  was  made  of 
it :  which  may  be  controverted  by  the  mort-/ 
gagee,  who  may  prove  the  contrary  5  name- 
ly, that  the  mortgagee  was  not  ready  tp 
pay  it,  in  which  cafe^  the  intereft  muft  run 
on. 


?  Vez.  37:?.         And,  in  general,  a  ftrift  tender  muft  be 

made,  or  the  coijrt  qannot  ftpp  the  intereft  5 

although 
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although  cafes  may  be,  where  they  wotild 
wifh  to  do  it :  that  of  afting  a  more  generous 
kind  partj  if  the  mortgagee  had  taken  it,  is 
,    not  the  rule,  that  the  court  is  to  go  by. 

And,  it  was  held,  where  a  mortgagor  ten-  ^^y^*^'^'^^ 
(*'  ^dercd  a  bank  note  to  the   mortgagee,  for  Exrs.  of ' 
p  1pm  to  take,  thereout,  what  was  then  due  for  ^^^^if' 
iL^yrincipal  and  intereft,  and  the  mortgagor  Abr.318,'9. 
offered,  if  he  objefted  to  the  legality  of  the  ^^1- 17*9- 
^  tender,  being  in  a  bank  bill,  to  turn  it  pre-  Abr.  659. 
W fen tly  into  money  J  that,    although  this  was  Supra.  411 
not,  ftriftly  fpcaking,  a  legal  tender,  yet,  it 
being  proved   that  the  mortgagor  offered 
to  turn  it  into  money,   that,  made  it  good. 
Sed  ^are.     For,  as  the  cohfequence   of  a  Et «//. 
refufal,  if  the  tender  be  legal,   is  penal  to  ^^^  ^-  ^*"^' 
the  mprtgagee,  it  Ihould  fcem,^  it  ought  to 
be  firtStly  conformable  to  law. 

The  money  being  a  fum  in  grofs,   and  ^°'  ^^"• 
collateral  to   the  title  of  the  land,  themort-  2  Eq.  Ca. 
,    gagor  muft  tender  it,  to  the  per/on  of  the  Abr.  605. 

mortgagee,  and  it  is  not  fufficient  for  him  ^^' 
[    '  to  tender  it,  upon  the  land. 


I 


\ 


But,  If  a  time  and  place  for  payment  of  ^^^  ^i"* 
the  money  be  appointed,  in  that  cafe,   he  *^  *  '  * 
need  not  feek  for  the  mortgagee,  or  be  ii> 
any  other  place,  but,  in  that,  comprifed  in 
the  indenture,  or  there,  longer  than  the  time 
fpecified  therein. 

And 
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And  fo  it  isi  although  z  place  ht  not 
sippointed  in  the  provifo,  if  the  mortgagor 
give  noticci  where  he  will  pay  itoffi 

Gyles  V*  Thusj  whcfc  the  mortgagor  gave  perlbnal 

z  wilK  Rep.   *^^ficc,   in   writing,  to  the  defendant,   thtf 
378.  mortgagee,  that  he  would  tender  the  moncf 

Sop«*  41^-    jind  inter-eft*  between  the  hours  of  ten  and 

twelve  in  thi  rtiorningi  at  Lincdln's  Inrt 
bally  at  a  day  arid  hpur  appointed  therein^* 
which,  accordingly^  was  done  ^  it  was  objeft- 
ed)  that  Lincoln'^  Inn  ball  was  not  riamed^ 
in  the  provifo  in  the  mortgage-deed^  as  the 
place  for  payment,  and*  therefore^  that  the 
tender  mufl  be  to  the  perfon )  but^  it  was 
held  that,  the  money  being  htnt  in  town* 
it  would  be  very  h^rd*  after  perlbnal  notice 
being  given  for  payment  thereof,  and  nd 
obje6bion  made  by  the  mortgagee  to  the 
place,  at  the  time  of  notice,  to  niake  the  ■ 
mortgagee  travel  with  this  fum  of  money 
to  Oxford^  where,  the  mortgagee  lived/ 

In  fbme  Cdfes*  a  tender  at  the  houfe  of  the 
Manning  -v.  mortgagee  will  be  fufficient<  Thus,  where 
^oPo  there  was  a  mortgage,  and  the  mortgagor, 

1  Ch.  Ca«  ^  -  .  ,  >  .  •■ 

jn^  afterwards,  meeting  the  mortgage*,  laid  to 

him,  I  have  monies  noWj  I  will  come  and  * 
redeem  the  mortgage  j  to  which  the  rtiort^ 
gagee   replied,  he  would   hold  the    mort- 
gaged premifes  as  Jong  as  he  could,  and^ 
then,  when  he  could  hold  them  no  longer^ 

let 
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ict  the  devil  take  them  if  he  would :  after- 
wards,  the  mortgagor  went  to  the  mort- 
gagee's houfe  wich  money,  more  than  fuf- 
ficient  to  redeem,  and  tendered  it  there,  but 
it  did  not  appear  that  the  mortgagee  was 
within,  or,  that  the  tender  was  made  to 
him ;  the  court  decreed  a  redemptioni  and 
that  the  defendant  fhould  have  no  intereft 
from  the  tifne  of  the  tender,  becaufe  of  his 
wilfulnefs. 

And  a  like  determination  was  made,  in  Ibid. 
the  cafe  of  Peckbam  and  Legay. 

But,  if  there  be  a  deed  of  affignment  prc- 
feated  to  be  executed,  at  the  time  when  the 
tender  is  made,  in  which  there  are  cove- 
nants i  the  mortgagee  is  in  titled  to  lay  them 
before  his  attorney,  and  (hall  have  reafpn- 
able  time  allowed  him  fo  to  do,  before  the 
intereft  (ball  ftop. 

Thus,  where  a  bill  was  brought,  in  May  ~^..  -. 
1742,  to  redeem  a  mortgage,  in  which,  the  v.  Smith, 
plaintiff  infifted  upon  a  redemption^  on  pay-  3  Atk,  90. 
ing  the  principal  money  only ;  for,  that  the 
intcreft  ought  to  determine  in  February  1741, 
becaufe  he  had  given  fix  months  notice  to 
pay  itdfF,  and,  had,  on  that  day,  tendered  the 
prin  cipal  and  intereft^  with  a  deed  of  aflign- 
ment,  but  the  defendant   abfolutely  refufed 
to  t^ke  the  money :    the  defendant  fwore,   . 

that 
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that  he  ofFered  to  take  the  money,  provided 
he  might  have  time  to  conGder  of  it,  and  to 
advifc  upon  the  deed  of  affignment,    there 
being  covenants  therein  on  his  part,   upon 
which,  as  he  was  not  of  the  profeflion  of 
the  law,  it  was   reafonable  he  (hould  con- 
fult  his  attorney,  whether   they  were  fuch, 
as  he  might,  fafely,  execute.    And  the  Lord 
Chancellor  faid,  that,  the  plaintiff^  not  hav- 
ing fent  a  draught  of  the  affignment  to  the 
defendant  any  time  before  the  money   was 
tendered,   as  he  ought   to  have   done,  was 
in  the  wrong ;  for,   where  there  were  cove- 
nants on  the  part   of  the  mortgagee,  it  was 
very  reafonable,  that  he  (hould  have  fomc 
time  to  look  them  over; 'the  plaintiff's  attor- 
ney ought  to  have  left  the  deed  for  a  week 
with  the  defendant,  that  he  might  have  had 
an  opportunity  to  advife  upon  it,  and  (hould 
have   appointed  a  time  to  pay  the  money, 
after  the  defendant  had  had  fufficient  time  to 
confider  it.  And  his   Lordfhip  decreed  the 
mortgage  money  with  intereft  to  be  paid 
within  fix  months,  or,  otherwife,  the  plain- 
tifFs  bill  to  ftand  difmiflfed, 

BUkr^^ "  '^'  ^^'  ^^  ^^^^^  ^^  ^  controverfy,  to  whom 
2  Eq.  Ca.  the  equity  of  redemption  belongs,  no  affign- 
603-  34-        ment  can  be  made,  until  that  point  is  fettled ; 

therefore,  the  intereft  of  the  mortgage  will 
not  ceafe,  although  the  money  be  tendered 
to  the  mortgagee,  and  he  refufc  it. 

The 
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The  rate  of  intetcft,  originally  rcfervcd 
iipon  a  mortgage,  may  be  altered  at  any 
time,'  by  i  parol  agreement,  without  writing ; 
xiotwithftanding  the  rule,  that  a  parol  agree- 
ment ought  hot  to  be  admitted,  to  contra- 
diA  the  terms  of  an  agreement  contained  in 
a  deed, ,  or  any  other  agreement  in  writing : 
for^  fuch  fqbfequcrit  trahfaffion  will  not 
l)c  confidered,  in  law^  as  a  contradiSliony  or 
alteratiotiy  of  the  original  agreement,  but,  as 
a  nezv fub/equent  fdrot  agreement;  and  no- 
thing is  more  clear,  in  law,  than,  that  a 
writteft  agreement  may  be  waved,  in  part, 
or,  in  the  whole^  or,  be  varied  in  the  terms 
of  it,  by  a  fubfeqyent  parol  agreement,  made 
upon  a  new  and  good  confideration,  if.the 
.  Tubldft  matter  of  the  latter  agrecnient  doth 
notrequire  that  'it  fliould  be  in  writing. 

\  ;.T!ius,  ^UttXotd Jililton^  being  poffefled,   ^^^^  j^jj,^^ 
tinder  a:  Conveyance  from  I^is  father^  of  di-  v.  Moore 
Vers  morjgagecf^  pj^^nitTes,  anH  afl  the  fecu-  d^^^^ 
rities  for  the  fame,  and  intitled  to  all.  the  Edgeworth 
money,  due  thereon^  filed  his   bjll  in   t^e  i'^g^^v  i 
.  court  of  exchequer  in' ir^/tfW,  fn  June  1764,    Ca,  Pari. 
ag^inft  Moore  Ed^ewbr(b  and.  Darner  Edge^   5^°-  / 
Worfby,  infants,    heirs     po    the    mortgagor; 
praying  the  benefit  of  the  proceedings  in  a 
former  eaufe,  and  for  an  accouhil,  and  that 
the  nioney  which  1h6uW  appear  due  i^creon 
might  tc  paid  thb  plaintiff  by  a  'flibrt  day, 

pr,  'that  the  defendants  rrjight  be  f9TCclofed, 

^  '      •       'J^  c     ^  *  and 
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and  the  mortgaged  prcmifcs  fold,  for  pay- 
mcnt  of  what  fhould  appear  due. 

The  defendants,  by  their  anfwcr  to  this 
bill,  adnriittcd  moft  of  the  matters,  therein 
ftated  J  but,  infifted  upon  the  benefit  of  an 
agreement,  which  they  alledged  had  been 
made  between  the  pfaintiiTs father,  JobnDa^ 
mery  and  the  father  of  the  defendants,  for 
reducing  the  intcreft  of  the  faid  mortgages, 
which,  by  the  deed,  was  originally  at  8  per 
cent^  to  6  per  cent^ 

Iflue  being  joined  in  the  caufe,  feveral 
witnefTcs  were  examined,  and  the  fame 
came  on  to  be  heard  In  November  1771. 
when,  (upon  reading  an  anfwer  put  in  by 
the  faid  John  Darner y  in  1758,  to  a  bill,  filed 
againft  him  by  the  defendants  father  in  1757, 
ivherebythc  former  admitted,  that,  pending 
a  former  fuit,  the  faid  defendant's  father 
had  told  the  faid  John  Damer.  **  That  th« 
"  debts,  afFefting  the  cftates  mortgaged, 
''  were  fo  great,  that  if  John  Damer  did 
*'  not  make  an  abatement  in  the  intereftof 
^^  the  money  due  to  him,  he  would  have  little 
"  benefit  in  caff:  he  fuccTecded  in  the  faid 

*^  fuit,"   and  that  Damer  then  faid,  ^'  that, 

* 

•*  if  that  fhould  be  the  cafe,  he  would 
leave  any  reafonable  abatement  to  hif 
friend  .  Ambrofe   Harding.'*    Whereby  it 

'appeared,  that  fuch  converfation  had  pafTed, 

between 


cr 


between  them;  and  that  the  faid  Amhrofi 
Having  underftood,  that  Darner  had  agreed 
to  accept  of  6/.  fer  cent,  intcrcft  upon  the 
money  fo  dut  to  him  on  the  faid  fecurities ; 
and  alio  upon  reading  other  evidence  :)  the 
court  niade  an  order,  directing  an  ifltrc  to 
be  tried  at  the  next  aflizes,  "  whether  there 
"  was  any,  and  what,  agreement  between 
*'  John  Darner  efq,  deceafed,  and  Packinton 
^*  Edgewortb^  deceafed,  at  any,  and,  it 
*•  Ifbat^  time,  for  any,  and  what,  abate- 
*'  ment  of  intereft>  on  the  principal  fuma 
^<  dt>e  to  the  faid  Ji^bn  Damer"  ? 

.  Frdm  this  order.  Lord  Milton  appealed,  to 
the  Ho^fe  of  Loitids,  and  the  principal  ob- . 
Jeftiqn,  'urged  by  him  againft  dircfting 
fuqkiflue,  was,  that,  confidering  the  ftate 
of  the  evidence  before  t;he  courts,  it  was 
unjuft  to  direft  an  iffuc ;  becaufe,  the  an- 
fwer  of  Mr.  Darner,  which  was  read  by  the 
defendants  at  the  hearing,  denied  any 
agreement,  between  him  and  Packinton  Edge^ 
worthy  to  reduce  the  rate  of  intercft ;  and 
this  denial,  being  fet  in  oppofition  to  any 
conclufion  drawn  from  Harding\  evidence, 
took  away  all  ground  for  the  courts  inter- 
poling :  whereas,  by  diredting  an  iflue,  upon 
the  trial  of  which  Mr.  Darner's  anlwer  coul4 
not  be  read  for  the  appellant,  he  would  be 
deprived  of  that  evidence,  which  the  de- 

E  e  a  fendants 
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fendants  had  made  evidence^  at  the  hearifig 
of  the  ciiire. 

But,  it  was  adjudged,  that  the  order  fcould 
be  affirmed,  with  this  addition;  viz.  th^t 
theplaintiff.jhould  bre  at  liberty,  at  fuch 
t/ial,   to  re^d  the  anfwer  of  Damtr. 

Edwardi  v.     .  Jntcreft,.  due  .upon  a  m|E>rtgage  of  money 

w^wkk.^      which   Is  in  fettlemwt,.  will  not  be  confi- 
t  Will,  171.^  dercd.as  jin  the  natyte  pf  lient,.  and,  cofife'^ 

queijt|y,:go  with  xh^  ^mctrtg^ge-,  but,  if 
the  tenant,  under  the  fettkmenc,  die  in  the 
broken  part  of  the  quarter  or  half  year, 
the  iiiteref):  will  be  apportioned ;  anil  what 
.is  due  from  the  laft.day  of  payment,  to  the 
day  of  the  death  of  the  tenant  for  life,,  will 
be  paid  to  his  executor,  and  the  refidue,  ta 
bim  in  remainder* 


1  > 


CAP. 
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CAP.    XIV. 

i^f  tl^e  ®etOo2»  of  ;2(ccount^' 

ing. 

THc    land,   upon   a    mortgage,    being 
generally  left  in  the  managennent  of 
the  mortgagor,    and  the  conveyance  thereof 
rather  looked  upon,  as  a  collateral  iccurity 
for  the  due  payment  of  the  money  lent  and 
intereft,  than,  as  an   adual  alienation ;  the 
mortgagee  is  confidered,    as  having  no  right 
to  meddle  with  the  rents  and  profits,  until 
after  he  hath  taken  pofleflion  thereof.  There  Mead  •. 
is   no    inftance     of  the  mortgagor   being  ^^  Orrerj 
obliged,  by  the   court,  to  account  to   the  3  Atk.  244, 
mortgagee    for   the  rents    and  profits,  for  *  ^^^^*  '°7- 
any  of  the  years    back,    during  which   he 
hath  been   in  pofleflioa :  for,  if  the  intereft 
be  not  paid,  the  mortgagee  ought  to  take 
the    legal    remedy  to   get    the    pofleflion 
himfelf. 

If  the  mortgagee  •enters  upon,  and  takes   Gould  v. 
poflfefllon  of,  thcw  eftate,  he  becomes  in  the  J^^^^^: 
nature  of  a  bailifF  to  the   mortgagor,    and 
will  be  fubjeft  to  account  for  the  profits. 

E  e  3  So, 
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Sc^,  if  the  mortgagee  be  put  into  imme- 
diate pofleffion,  and  the  profits  of  the  eftatc 
evidently  exceed  the  amount  of^  the  intc- 
reft,  the  mortgagor  may  exhibit  his  bill 
for  an  account. 

Thus,   where   M,  feifed  of  an  eftate  for 

Foftcr,         *   ^^^^9  joined  with  her  fon,  who  had  the  inhc- 
I  Vera.  476.   ritance,  in  a  conveyance,   by   a  deed  that 

was  abfolute,  of  lands  of  4  /.  per  an^ 
nuMy  and  a  profit  out  of  fome  coal  mines, 
which,  communibus  annis,  were  worth  nine 
pounds,  to  fecure  ninety  pounds  s  and  the 
vendee  was  immediately  put  into  pofleffionj 
but^  on  a  provifo,  that,  if  the  fon  fhould 
pay  the  money  at  the  end  of  ten  years,  the 
vendor  (hould  re- convey  to  him.  On  a  bill 
brought  to  redeem,  the  only  qucftion  was, 
whether  the  defendant  fhould  retain  the 
profits,^  in  lieu  of  the  intereft,  or,  fhould 
account  for  what  he  had  received  out  of  the 
cflate  ? 

It  was  infiflcd,  for  the  vendee,  that  the 
mother,  who  had  parted  with  the  eftatc  for 
life,  had  the  moft  reafon  to  complain,  and 
that  fhe  was  content  the  defendant  fhould 
have  the  profits,  in  lieu  oif  the  intereft  ^  that 
the  fon  had  a  good  bargain  6f  it,  for  he 
had  got  to  himfelf  his  mother's  eftatc  for 
lifci  and  that  it  was  in  the  nature  of  a 
fT^ffi  mortgage,  where  the  mortgagee  is 

put 
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put  into  pofleffion  iixmiediatcly,  binder  a 
provifo,  to  have  a  rc-conveyancc  on  pay- 
ment of  the  principal  nioney>  in  which 
cafe^  the  profits  always  go  againft  the  iote* 
reft;  that  this  cafe  was  ftronger,  by  rea- 
ion  thiit,  here,  the  profits^  arifing  out  of  the 
coal  mines,  were  more  uncertain  than  the 
profit  of  lands.  But»  the  Mafter  of  the 
Rolls  was  of  opinion^  that  the  profits  being 
i^.  p€r  annum,  it  was  altogether  unjuft 
and  unreafonable  that  the  fame  Ihould  go 
in  lieu  of  the  intereft  of  gel  j  and  that,  even 
;n  ^4f^  mortgages,  if  the  value  was  cxccf- 
five,  the  court  would  decree  an  account, 
notwithftanding  there  might  be  an  agree- 
ment for  retaining  the  profits  againft  the 
intereft :  and  a  re-conveyance  was  decreed, 
on  payment  of  what  ftiotild  appear  due,  dif- 
counting  the  profits  received. 

Where  mortgagees,  or  trufteei,  manage  Bonithon  m. 
the  eftate  ihemfelves,  there  is  no  allowance  Hockmorc. 
to  be  madethem^  for  their  care   ind  pains  ;      Atk^cfs/ 
but,  if  they   employ  a   (kilful   bailiff,  they 
will    be  allowed  fuch    fums,  as  they  have 
paid  him :  for,  a  man  is  not  bound  to  be 
his  own  bailiff. 

And,  though  there  be   a  private  agree-   p      , 
ment,  between  the  mortgagee  and  the  more-   Baron, 
gagor,  for  an  allowance  for  the  rr^orrgagee's   ^  ^^^'  ^^^* 
trouble,  in  receiving  the  rents  and  profits  of 

E  e  4  the 


the  cftatc,  yct^  the  coiirr  mil  nt^t't^ty  it 
into  execution;  for, -cqtiity  will  not  allow- 
him  any  more  than  his  principal  and*  intc- 
rcft. 

J  Eq.Ca.  If*  mortgagee,  in  poffeflion^   affigri  Oter 

Abr.  328.  2.    j^jg  nlortgage,  i;vithout  affcnt  of  the   mort- 

2  Ca.  Ch.  3.  .    /•  1 

3  Bacon's  gagor,  tO  an  infolYent  perfon,  the  mort- 
Abr.  658.        gagee  wjll  be  'boun4  to  an%cr  the  profits;^ 

both  before,  and  after,  the  afljgnment,  though 
affigncd  only  for  his  own  debt :  for,  he  i? 
tinder  a  ffuft,  to  anfwer  the  promts  of  the 
pledge,  and  iti?  a  breach  of  truft,  to  ^flign 
fuch  pledge  to  an  infolvent  pei^fon.  But 
^^rcy  if  the  mortgagor  conceal  himfelf, 
fo  that  he  cannot  be  fcrved  with  a  ful^- 
'poena  to  foreclofe,  whether  the  mortgagee 
may  not  aflign,  and  not  be  anfyeerable  fot 
the  profits,   after  afljgnment  ? 

Anonymous.  A  mortgagee  will  not  be  obliged  to  account, 
I  Q^^Q^y  according  to  the  value  of  the  lands;  viz. 
*?!•  he  will  |iot  be  bound  by  any  proof  that  the 

Toth.  133.  land  was  worth  fo  much,  unlefs  it  can  like- 
Abr.  328.  wife  be  proved,  that  he  aftually  made  that 
^  Y^*^"'  ,^^  fum  of  it,  or,  might  haye  dqne,  had  he  not 
Abr.  657,  8.    been  guilty  of  fraud,  or  wilful  default :   a$^ 

if  he  turned  out  a  fi^fficient  tenant,  thait  held 
it  at  fq  much  rent,  or  rcfufed  to  accept  a 
fofficient  tenant,  that  woyld  have  given  fo 
much  for  it ;  for,  it  is  the  latches  of  the 
mortgagoF^  that  be  lets  the  lands  kpfe  into 

Z  the 
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the  hands  of  tlKf  mortgagee  by  the  in- 
payment of  the  nioney,  and,  when  it  doth^ 
he  is  only  a  bailiff  for  what  he  doth  actually 
receive,  but  is  not  bound  to  the  trouble  anci 
pains,  of  making  the  n)oft  of  what  is  ano- 
thers.  / 

Bt^t,  if  the  mortgagee  epter    upon  the 
cft^te,  ^nd,  thereby,  keep  other   crtcjiitorf 
put,   he  will  be  charged  with  all  the  pro- 
fits he  hath,  or  might  have,  received,  after 
his  entry.     Thus,  where   a  mortgagee  had 
obtained  judgment  in  cjeftment|  and  enter- 
ed on  the  mortgaged  prcmifes,  and,   there-    coo^e^r* 
by,    prevented  other  creditors,  that    had    i  Vern.  270. 
fubfequ^nt  fecuritiej,   from  entering,   and,  ^'^.^^^^*- 
yet,  permitted  the  niortgagor  to  take  the  pro-  Pre.  Ch.  30. 
fits:  on  bill,  by  the  other  creditors,  to  re-   ^^^^^^"g 
deem  him,  the  court  ordered,  that  the  mort- 
gagee fhould   be  charged  with  all  the  pror 
fits  he  had^  or  might  have,  received,  afteip 
bis  pntry. 

But,  he  will  not  be  obliged  to  account 
for  profits,  which  he  received,  or  might 
have  received,  previous  to  the  commence^ 
ment,  and  notice^  of  fuch  fubfcquent  inT 
cumbrances ;  for,  until  then,  his  negli* 
gence  doth  no  injury.  So,  \yhere  a  mort- 
gage was  made  of  leafchold  premifcs,  and  Maddox  v, 
the  mortgagee,  having  poffeflion  by  attorn-^  ^^\  p, 
ment  of  tenants,  had  permitted  the  mort*  ^09. 

gagor 
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gagor  to  receive  the  rentSj  and  the  plain* 
tlfi^  who  was  the  fecond  mortgagee,  was, 
on  his  bilU  adaiitted  to  a  redemption^  on 
payment  of  what  (hould  appear  due  on  the 
firft  mortgage.  The  queftion  was,  whether 
the  mortgagee,  having  had  poffcflion,  ought 
not  to  be  charged  with  the  rent,  which  he 
might  have  received,  but  had  ncglefted  ?  Et 
per  curia,  he  ought  to  be  charged  with  th« 
rent,  by  whomfocvcr  it  had  been  received, 
after  the  fecond  mortgage  made ;  but,  what 
had  been  received,  before  the  fecond  mortn 
gage,  he  ought  not  to  be  charged  with. 

And,  if  a  mortgagee  permit  the  mort- 
gagor, to  make  ufe  of  his  incumbrance  to 
keep  out  other  creditors,  he  will  be  charged 
with  the  profits,  from  the  time  that  they 
would  have  had  a  remedy^  had  it  not  been 
for  his  interpofition :  for,  equity  will  not 
fufFer  a  man  to  make  ufe  of  his  fecuritics, 
to  protefb  a  debtor  from  the  juft  demands 
Chtpmanv.  of  his  creditors.  Thus,  where  one,  having 
Tanner  made  a  mortgage  of  his  eftate,  became  a 

I  Baton's  ^'  bankrupt,   and  the  affignees  of  the  ftatutc 
Abr.  658.       brought  an   ejeftment  for  the  recovery  of 

the  lands  comprized  in  the  mortgage.  The 
mortgagee  having  refufed  to  enter,  and 
fuffered  the  bankrupt  to  take  the  profits, 
and  to  fence  againft  the  aflignees  with  the 
mortgage,   it  was  decreed,   that  he  (hould 

be 
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be  cHarged  with  the  profits,  from  the  time 
of  t-he  ejedtmcnt   delivered. 

Nor  Ihall  a  mortgageej  being  in  combi* 
nation  with  the  tenant,  in  pofTe/nonj  who 
refufes  to  pay  his  rent,  fuffer  the  tenant 
to  make  ufe  of  his  mortgage,  to  cover  him- 
felf  from  legal  procefs,  taken  out  by  the 
mortgagor,  to  cvift  Him  out  of  pofieflion. 

Thus,  where  G,  who  was   a  mortgagee  l^"k«  of 
under  5,  had  brought  an    cje^ment,  and  J«^^i"«^« 
recovered  judgment  againft  an  eftate,   of  Sir  R.  Gayer, 
which//,  was  in  pofTeflion}  by  virtue  of  a  ^^^^^'  *5^» 
leafe  for  three  years,  but  for  which  i/,  paid  no 
rent,  being  infolvent ;  and  G,  being  in  com- 
bination with  //,  (who  was  accountable  to  B. 
for  eighteen  thoufand  pounds,)   refufed  to 
Cake  out  execution,   and  B.  could  not  eje6t 
H.  by  rcafon  of  G's  judgment ;  it  was  mov- 
ed,   that   G.  might  be  compelled  to  take 
out  execution,  and  receive  the  proBts  in  dif- 
charge  of  his  debt.     But  it  was  objefted, 
on  his  part,  that  no  order   had  ever  been 
made  to  compel  a  mortgagee  to  take  out 
execution,   whether  he   would  or  not :  for, 
it  might  involve  him  in  a  fuit,  and  would 
make  him,  nolens  volens,  bailiff  to  the  mort- 
gagor J   whereas,   a  mortgagee,  who  aftcd 
difcreetly,  would  not  enter,  before  he  had 
foreclofed  the   equity  of  redemption.     To 
which,  the  counfel,  for  the  mortgagor,  re- 
plied. 


Anne,  in  thfi 
dntchey. ' 
2  £q.  Cl« 
Abr.594,  3. 


[   42^   ] 

piled,  that  they  would  not  compel  C  tb 
enter  J  but,  in  cafe  he  did  not  chufc  to  re^- 
ccive  the  profits,  they  dcfired  the  rent  might 
be  brought  into  court ;  which  the  court  held 
to  be  reafonabie  ;  and  it  ivas  ordered,  that, 
unlefs  G.  took  out  execution  before  the  end 
of  the  term,  he  fhould  be  anfwerable  for  the 
profits,  as,  in  cafe  of  wilftil  default. 

It  was  held,  by  the  coqrt,  to  be  the  daily 
pr^ftice,  that,  if  a  mortgagee  affign  over 
his  mortgage  J  yet,  he  muft  be  made  a  party 
in  a  bill  of  redemption^  that  he  may  ac- 
count for  what  profits  he  hath  "received,  in 
his  time* 


Needier  v. 
Deeble. 
I  Ch.  Ca. 

299-      ^ 
zCh.   Ca. 
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Where  there  arc  fevcral  mortgages,  an 
account  ftated  between  the  firft  mortgagee 
and  the  mortgagor  will  bind  the  reft,  if 
there  be  np  fraud,  or  collufion.  So,  where 
the  mortgagee  fued  the  mortgagor  to  pay, 
or  be  foreclofed  of  redemption,  an  account 
was  direfted,  and  fettled,  before  a  Mafterj 
and,  then,  a  fubfecjucnt  mortgagee,  whofc 
mortgage  was  made  before  the  former  bill 
^as  exhibited^  fued  the  firft  mortgagee  and 
mortgagor,  to  have  a  new  account,  fuppof- 
jng  the  former  account  to  be  falfe,  and  made 
by  confent  and  fraud,  but  did  not  infift  on 
jiny  particulars,  as,  in  fuch  cafe,  he  ought 
to  have  done.  The  Lord  Chancellor  de- 
clared,   that  the  account  (bould  bind  th'o 

fcc<jn4 


/^cond  mortgagee)  without  further  exami-^ 
nation,  if  the  fraud,  and  c6llufion,  were  an* 
fwcrcd  :  for,  the  firft  mortgagee  did  all 
that  he  could,  and  was  not  oound  to  ieek 
after  the  fecond  mortgagee;  for,  then,  it 
would  be  in  the  power  of  the  mortgagor,  to 
make   the   aflurance  uncertain  and  endlefs 

to  the  •  mortgagee.  It  Ihould  fuffice  to  deny 
the  fraud   and  coUuiion. 


But,  the  account,  between  the  mortgagee  i  Ch.  Ca« 
and  affignee,  will  not  conclude  the  mort^ 
gagor ;  but  it  will  be  referred  to  the  Maftcr 
to  ice,  what  was  reallj  due,  on  the  making 
the  aflignmcnt,  and  what  money  was  aSlU'* 
ally  paid  thereon. 

An    affignee,  after   feveral    aflignments, 
will  not  be  obliged  to  account  for  profits, 
before  his  O'V^n  time.     Thus,  where  on  a  bill 
to  redeem  a  niortgage,  made  in   1632,  it 
was  infifted,  by  the  defendant,  that  he  came  Puiw!^  ^ 
in,  as  an  affignee  at  the  third  hand,    and,    i  Ch.  C«. 
therefore,  that  it  would  be  hard  to  put  him   '^*' 
to  an  account  then ;  the   Lord  Keeper  faid, 
that,  as  there  had  been  no  ftint  put  to  the 
time,'  at  which  a  mortgage  was  to  be  re^ 
tleemed,   the    defendant    ihould    account; 
t>ut,  in  regard  he  came  in  at  an  old  hand, 
it  fhould  not  be  taken,  but  io  far,  only,  as 
went  in  difcount  of  his  money^  not,  for  the 
furpUifage. 

•  So, 
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Clobfciry  v.  So,  where  lands  were  extended  in  162^^ 
Symcmds.  and  held  in  extent,  and  then  a  bill  was  cxhi- 
tot/    ^^'      bited  to  redeem,    and  the  lands  not   being 

redeemed,  that  bill  difmiflfed  in  1641; 
afterwards,  he  who  had  the  extent,  by  virtue 
of  the  difmiflion,  fold  the  premifes  to  the  de- 
fendant, and  the  plaintiff,  having  finee 
bought  the  equity  of  redemption,  came  to 
redeem  ^  the  court,  notwithftanding  the  dif- 
miffion  and  length  of  time,  ordered  an  ac- 
count, from  the  purchafe,  not,  from  any  time 
before,  but,  till  then,  the  profits  to  go  againfl: 
theintcrcft. 

Langley.  Where   a    mortgagor,   having   been  de- 

t  Vcrn.  536.  fcatcd,  after  a  fpccial  verdi(Sl  and  great  agi- 
tation at  law,  in  his  endeavour  to  overthrow 
the  mortgage  by  a  fuppofed  entail,  exhibit- 
ed a  bill  to  redeem.  The  mortgagee  having 
fworn,  that  he  paid  i  ao  /•  in  defending  his 
mortgage,  at  law,  although  he  had  but  60/. 
colls  allowed  him,  there ;  the  court  deter- 
mined that  he  Ihould  not  be  held  down  to  the 
taxation  at  law,  but  fliould,  upon  the  account, 
be  allowed  all  that  he  had  laid  out  or  ex- 
pended; and  the  mortgagee,  fearing  his  mort- 
gage would  have  been  defeated  at  law,  hav- 
ing got  adminiflration,  as  principal  creditor, 
in  the  fpiritual  court,  he  was  allowed  the 
colls  expended  then  alfo. 

n^n*"*  ^*  ^^  account,  taken   by  a  Matter,    upon 

a  decree  in  a  bill  of  revivor,  brought  by  an 

infant 
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infant  heir,  will  bind  the  heir,  unlefs  he  can  4  Brown'i 
furchargc,  or  falfify,  Sup^asg^/' 

Where  the  yearly  rents,  and  profits,  of  an  ^°"^^  J* 
cftate,  in  mortgage,  greatly  exceed  the  in-  2Atk.  534. 
tcreft  of  the  money  lent,  refts  arc  annually 
made,  on  making  up  the  account,  and  the 
furplus  applied,  to  fink  the  principal.  But, 
as  this,  is  often  attended  with  great  hardftiips 
to  mortgagees,  (efpecially,  when  the  fum 
is  large,  and  the  mortgagee  forced  to  enter 
up6n  the  eftate,  and,  then,  can  only  fatisfy 
his  debt  by  parcels,  and  is  a  bailiff  to  the  ^ 
mortgagor,  without  falary,  iubjeft  to  an  ac- 
count,) the  Matter  is  not  obliged,  on  every 
fmall  excefs  of  intereft,  to  apply  it  to  fink 
the  principal ;  nor,  has  the  court  ever  laid 
it  down,  as  an  unvariable  rule,  that  the 
Maftcr  muft,  always,  in  taking  fuch  account^ 
make  annual  refts. 


■u^lm 
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CAP.     XV. 

(Kf  iFo^eclofare. 

.H  E  fame  prindple  of  Jubjlantial  jufticii 
which  induced  courts  of  equity,  to  in- 
terfere on   behalf  of  a  mortgagor,  who  had 
forfeited  his  eftate,  (by  not  performing  xht 
condition  annexed  to  the  conveyance  there- 
of,)   and  to  relieve  him  from  the  eonfe- 
quencps,  that,  in  law,  followed  filch  negledt, 
f  endercd  neceffary  the  eftablifhmcnt  of  rules, 
by  complying  with  which,'  the  mortgagee 
might. compel  the  mortgagor  to  perform  the* 
contraft,  on  his  part  j  iianriely,  the  repayment 
of  the  money  borrowed^  with  intereft.     This 
may  be  done,  either,  by  procuring  a  decree 
for  fale  of  the  eftate,  if  reverfionary,  or,  if 
in  pofleflion,  by  callirtg  upon  the  mortgagor^ 
in  court,  tQ  redeem  his  eftate  prefently,  or,  in 
default  of  fb  doing,  to  be  for  ever  foreclofed, 
that  is,    barred  and  utterly  excluded  his 
t  Iftft.  298.    equity  of  redemption  without  recall,  unkfs^ 

\}pon/pedal  circumftances. 

Bonham  v.         Courts  of  equity  will  never  decree  a  fo^e- 

»  Vent.  365,  clofure,  until  the  period,  limitea  for  paynient 

©f 
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of  the  mpriey,  be  paffed,  and  the  cftate,  in    i  Vem.  232. 

confequence  thereof,  forfeited  to  the  mort-   27.  47, 124, 

gagee ;  for,  it  cannot  (horten  the  time  given 

by  exprefs  covenant  and  agreement  between 

the  parties,   as,  that  would  be  to  alter  the 

nature  of  the  contraft,   to  the  injury  of  the 

party  affefted  thereby^ 

On  a  bill  for  foreclofure,  the  title  of  the 
mortgagee  cannot  be  inveftigated ;  but,  he 
will  be  left  to  purfue  legal  means  to  efta- 
blifh  it, 

And,  therefore,  where  a  mortgagee  fued  ^^q^^q^^ 
to  have  his  money,  or,  that  the  defendant  244. 
fhould  be  barred  of  his  equity  of  redemp- 
tion J  it  happened,  that,  by  fubfequent  or- 
ders, poflTeteon  was  diredcd  to  be  given  to 
the  mortgagee,  and  contempt  profccuted  for 
not  delivering  it  accordingly ;  upon  which 
the  heir  of  the  mortgagor  fet  forth  a  title  in 
his  examination,  that  the  mortgagee  would 
have  debated,  but  he  was  not  admitted  ;  it 
being  infifted,  that  the  coui-fe  of  the  court, 
upon  fuch.a.  bill,  was,  and  the  court  could 
go  no  further  than  to  take  away  the  equity 
of  redemption  and  leave  the  mortgagee  to 
fuch  title  as  he  had,  at  law,  but  could  not 
amend  it  i  which  the  Lord  Chancellor  agreed 
to,  and  difcharged  the  contempt. 


u.  ««  *  «     •«   ^^ 


A  mortgagee  may  bring  an  eje^Stment,   at-  Bootli  ^T 
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foreclofure  depending ;  for,  he  will  not  be 
prevented  from  purfuing  all  his  remedies 
for  the  recovery  of  his  debt. 

But,  fpecial  circumftances  may  arife, 
which  will  take  the  cafe  out  of  the  common 
rule,  and  induce  the  court  to  grant  an  in- 
junftion,  to  flay  proceedings  upon  the  cjcft-- 
ment. 

H>id.  Thus,  where  a  bill  was  brought  by  the 

plaintiff  againft  the  defendant,  for  an  ac- 
count of  the  rents  and  profits.of  an  cftatf^ 
during  the  time  that  he  was  guardian  to  the 
plaintiff's  brother,,  and[  for  an  injunSion 
to  flay  proceedings  upon  an  ejedtment  for 
the  pofTcffion  thereof,  it  being  mortgaged 
to  him;  the  court,  becaufe  he  was  proceed- 
ing to  foreclofe  the  equity  of  redemption,  it 
.  being  entangled  with  an  account  of  the  pcr- 
fonal  eflate,  agreed  to  grant  an  injun6tion> 
'  provided  the  plaintiff  confented  to  give  fc- 
curity  to  redeem. 

*  Although  a  mortgagee  be,  of  right,  intitled 
to  a  decree  for  foreclofure,  after  the  cflatc 
becomes  forfeited^  if  he  adt  fairly,  yet,  if 
there  be  any  injuflice  in  the  cafe,  the  court 

Ifcw'^^'  ^^y  ^^^"^^  fuch  decree.  Thus,  where  a 
2Vem.  271.  mortgagee,  having  notice  of  a  voluntary 
8upra2io.       fettlement,  procured  the  truflees  of  the  eflate 

to  convey   to   him  to  proteft  his  incum- 
brance ; 


c'. 
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brance ;  the  court,  on  a  bill  filed  by  him  to 
forcclofe  the  children  claiming  under  the 
fettlemcnt,  refufed  fo  to  doj  faying,  that,  if 
he  might  be  fuffered  to  protedl  himfelf  by 
getting  in  the  legal  eftate,  they  would  not 
carry  it  on  by  a  decree,  in  equity,  to  fore- 
clofe. 

A  mortgagee  of  a  copyhold  eftate,  who  is  Sutton  v. 
not  in  pofTefTion,  may  exhibit  his  bill  againfl   ^  ^^^^  ^^^ 
a  mortgagor,  before   admittance,  for  a  de- 
cree of  foreclofure ;  and,  after  he  has  obtain- 
ed fuch  a  decree,  may  bring  his  ejeftment 
for  the  pofTefTion  of  the  mortgaged  premifes. 

Where  a  mortgagee  is  made  party  to  a  Cholmley  v. 
bill,    praying    relief    is     the    fame  thing,  dowager  of 
as    praying  to  redeem ;    for   redemption   is   Oxford. 
the  proper  relief,    and,  if  upon  a  reference   ^^^'-^  7« 
to  a  Mafler  to  fee  what  is  due  for  principal, 
interefl,   and  cofls,  the  plaintiff  does  not  re- 
deem the  mortgagee,  the  court  will,  on  his 
application,    difmifs     the    bill,    as    againft 
him,  which   is  equivalent    to  decreeing   a 
foreclofure. 

If  the  heir  of  the  mortgage!^  exhibit  a  Freak  i;, 
bill  to  have  the  mortgagor  pay  the  money,  ,cli.Ca.  ci. 
or,  to  be'  decreed  to  make  further  afTurance 
arid  be  foreclofed  of  redemption  j  it  is  a 
good  caufe  o(  demurrer,  that  the  executor 
ofthe  moftgagoc,  who  may  hay.e:. title  to 
the  mortgage-money,  is  no  partjt*     . 

F  f  2  And, 
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Meeker  v.  And,  fince  it  has   been  determined  that, 

Tanton.  ^      jj^  ^i\   mortgages,    the  money   belongs    to 

the  executor  or  adminiftrator,  and  not  to 
the  heir;  if  it  comes  out,  upon  the  hearing, 
that  the  executor  or  adminiftrator  are  not 
parties,  ihe  plaintiff  in  the  caufe  cannot  be 
permitted  to  proceed. 

Duncomb  v.       rj.^^  executor  of  the  mortgagor  need  not 
3  Will.  be  party ;    for,  where,  on  a  bill  brought  by 

3  33  innotes.   a  mortgagee  againft  the  mortgagor  to  fore- 

clofe,  it  was  objeftcd,  that  he  ought  to  have 
been  a  party,  as,  it  did  not  appear  but  that 
he  might  have  paid  the  debt ;  it  was  held 
by  the  Mafter  of  the  Rolls  and  the  regifter, 
that  there  was  no  neceflity  to  make  him 
party  ;  becaufe,  the  bill  being  only  to  fore- 
clofe  the  equity,  the  plaintiff  need,  onfyj 
make  him  2l  party,  that  had  the  equity,  viz. 
the  heir;  and  the  courfe  was  fo;  neither 
-was  the  mortgagee  any  ways  bound  to  in- 
termeddle with  the  perfonal  eftate,  or,  to 
run  into  an  account  thereofi  and,  if  the 
heir  would  have  the  benefit  of  any  payment 
made  by  the  mortgagor  or  his  executor,  he 
muft  prove  it. 


2  Vern.  66, 


Clarkfon  v.        But,     a    foreclofure      obtained,     on     a 
?tw^'/^'   bill   exhibited    by  the    heir    at  law,  will 

be  binding,  although  the  executor  or 
adminiftrator  be  not  a  party;  for,  if  the 
executor  or^dminiftrator  of  the  mortgagee, 

fliould.. 
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Ihould,  afterwards,  come  againft  the  heir 
of  the  mortgagee,  to  have  the  benefit  of 
the  mortgage,  the  heir,  in  cafe  the  land 
be  worth  more  than  the  money,  may  pay 
him  the  money,  and  take  the  benefit  of 
foreclofure  to  himfelf. 

Yet,  where  the  heir  of  the  mortgagee  had   Globe  ft 
foreclofed  the  mortgagor,   the  executor  of  "^'!^'  ^ 

.      o  o     '  Earl  w  Car- 

the  mortgagee  being  no  party ;   upon  a  bill,    Ufic,  cited  in 
by   the  executor,   againft   the  heir  of  the  ^^  laft  cafe. 

mortgagee  and  againft  the  mortgagor,  the 

land  was  decreed  to  the  executor. 

But,   it  is   obfervable,   that,   in   the  laft 
cafe,   the  heir  made  no  offer  to  pay  the  mort- 
gage-money to  the  executor,  which  is   the 
bafis  of  the  refolution,  in  the  former  cafe. 

A  plea  of  a  decree  for  foreclofure  in  the  Se^j^^ufe^^.  ^ 
common  form,  with  an  averment  of  non-  2  Vez.  450. 
payment  of  the  money,  &c.  hut  no  final  order 
for  foreclofure y  on  apj^eal  from  Lord  King^ 
was  held  not  to  be  goodj  for,  although 
fuch  plea  and  length  of  time  might  be  a 
good  defence,  yet,  as  a  plea,  it  could  not 
ftand,  for  want  of  a  final  order. 

On  a  decree  to  forcclofe  at  a  period  cer-  Anonymous, 

tain,  the  computation  of  time  mu ft  be,  ac-  Sc.  2Eq.  Ca! 

cording  to  calendar  months,  and,  not  ac^•  ^^^'  ^^5- 

cording  to  lunar  ones.  ^'  ^ 

Ff  3  A         . 
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A  decree  to  foreclofe  tenant  in  tail  of  an 
equity  of  redemption,  will  bind  his  iflue,  and 
alfo  thofe  in  remainder,  who  are  no  parties 
to  the  mortgage  i  becaufe,  the  equity  of 
redemption  is  a  right  Tec  up,  enhy  in  a  court 
of  equity,  and  may  be  there  cxtinguilHed, 

Chaumond  ^j^^^  ^j^^,,^   j^^  ^  '  i6i  -?.  J?,  on  his  mar- 

Bafton,  riagc  with  D.  his  wife,  fettled  lands  on  him- 

I  Ch.  Ca,  f^]f  for  lif^^  remainder  to  Z).  for  life,  remain- 
der to  the  heirs  male  of  his  own  body,  and 
then  died,  having  iflue  C,  his  firfl,  and  H. 
his  fecond  fon.  D.  his  widow,  married  with 
G.  and  they  entered  on  the  lands  in  queftion 
as  D's  jointure,  C.  the  fon,  in  Novtmber 
1638.  for  800/.  conveyed  thefe  lands  by 
deed,  fine,  and  recovery  to  G.  and  his  wife, 
to  the  ufe  of  D.  for  life,  remainder  to  the  ufe 
of  C  and  his  heirs,  till  he  failed  to  pay 
feveral  fums,  amounting  to  800 /,  at  feveral 
days,  and,  after  default  of  payrhent  of  any 
of  thefe  fums,  to  C.  and  his  hei^s*  After- 
wards,  in  1639^  C,  on  his  own  marriage, 
fettled  thefe  lands  on  himfelf  for  life,  remain- 
der to  M.  his  wife  for  life,  remainder  to  his 
lirft  and  other  fons  in  tail,  remainder  to  H* 
in  tail.  In  1650.  G.  with  the  confent  of  C 
affigned  his  eftate,  which  was  for  the  fecurity 
of  the  800/.  and  was  forftited,  to  B.  In 
1656.  B.  obtained  a  decree  to  foreclofc^^ 
unlefs  C.  paid  him  what  was  due  :  C.  died 
without  iiTuc  malcj  D.  lived  till  1668; 
%  thcHj 
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then,  H.  exhibited  his  bill  to  redeem,  alledg- 
ing,  that  he,  being  no  party  to  the  decree, 
and  C.  but  tenant  for  life,  it  could  not 
bind  bim. 

But,  the  court  were  of  opinion,  that //l 
ought  not  to  be  adniitted  to  redeem ;   and 
Lord  Chief  Juftice  Hale  faid,   he   was   of 
opinion,  that  there  was  no  colour  for  fuch 
a  decree  ;    that  it  had  gone  far  enough,   and 
that  he  would  go  no  farther  than  precedents  in 
the  matter  of  equity  of  redemption,  which, 
had  too  much  favour  already ;  there  (hould  be 
no  decree  for  H.  in  refpeft  of  the  antiquity, 
for,  if  he  would  redeem,  he  muft  come  in 
pme.     It  was  but  juft  to  foreclofe  for  not 
coming  in  time ;   and  a  decree  to  foreclofe 
tenant  in  tail,    fhould  bind  his  iffue  in  an 
equity  of  redemption.     The  eftate  moved 
from  C.  to  B.  and  not  from  H.  and  C.  was 
the  vifible  poffeffor  and  owner.     It  was  a 
great  fore  that  mortgagees  were  but  bailiffs ; 
and  the  limitation  to  H.  was  but  voluntary, 
fo  his  pretence    was  not    to  be  fupported 
againft  a  purchafor,  for,   fo,  a  mortgagee 
was ;  here  the   purchafe  was  made  abfolute 

by  the  decree,  and,  if  there  were  divers  re- 
mainders of  the  equity,  there  would  be  no 
occafion  to  make  them  ^/Z  parties. 

But,  although,  where  there  is  a  clear  te-   2  Atk.  iqi. 
nancy  in  tail,   there  is   no  occafion  for  th^ 

F  f  4  re- 
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remainder-man's  being  a  party  to  a  bill  of 
foreclofure,  yet,  if  there  be  an  exprefs 
ertate  for  life,  the  remainder-man  ought  to 
be  a  party. 

If,  there  be  many  incumbrancers,  fome  of 
whom  are  not  made  parties  to  a  bill  to  fore- 
clofe,  the  plaintiff,  in  the  Sill,  may,  not- 
withftanding,  foreclofe  fuch  defendants  as 
he  has  brought  before  the  court. 

But,  thofe  not  parties  to  the  fuit,  will  not 
be  bound  by  fuch  decree.     Thus,  where  R, 
mortgaged  his    eftate    to  S.    for   99  years, 
to   P.   for   40   years,   then  to  T*.   the  plain- 
tiff's  hu (band  for  1500  A    and  afterwards  to 
B  }   jB.   bought  in  the  two  firfl:  mortgages ; 
then  the  plaintiff,  adminiftrator,  durante  mi- 
nor e  set  ate  y  exhibited  a  bill  again  ft  R.  and  J5. 
fetting  forth  a  title    to  difcover  the  defend- 
ant's title  and    redeem  5   to  which  the  de- 
fendant anfwered,  but   no  further  proceed- 
ings were  had,    by  the   plaintiff.     B.  had 
noti,cc  of  the  plaintiff '3  title:    then,  5.  not- 
withftanding,    exhibited   a   bill  againft  R, 
alone,  to  redeem  or  be  precluded,   and  ob» 
tained  a  decree;  during  all  this  timq  R.  was 
in  pofTeffion.     After  preclufion  of  the  de- 
fendants  to  the  laft    bill,   C    bought  fi's 
intereft,  and  then,  the  plaintiff,  the  widow  of 
T.  brought  a  bill  to  redeem,  to  which  C. 
pleaded  his  purchafe  and  the  equity  of  r^-r 

demptioa 


demption  barred.     Upon  this  ftate  of  the 
cafe,    the  queflion  was,  whether  B.  fhould 
have  made  the  now  plaintiff  party  to  his  bill 
to  foreclofe,  and  whether  Ihe  ought  not  tb 
be  let  in  to  redeem  ?  The  Lord  Keeper  de- 
clared, that  the  cafe  was  to  be  judged  by 
comparing    them    on   both    fides,    and    fo 
chufing  the  leaft  inconvenient ;   that,   it  was 
extremely  mifchievous   to   the   mortgagee, 
to  make  all  perfons  that  had  intereft,  parties : 
for,  by  that,  every  mortgagee,  in  cafe  of  fe- 
veral   mortgages,  would   be   continually   a 
bailiff,  and  his  work  never  at  an   end  j   but 
that,  on   the  other  hand,    though   all  were 
not  parties,  yet,    thofe  who  were,  omitted, 
would  be  helped  at  lafr,  as,  they  would  be       "* 
jntitled  to  their  principal,  inter^ft  and  cofts; 
for,  they  might  come  in  as  to  the  firft,  f^- 
cond,  third,  or  fourth  mortgages ;   whereas, 
if  the  plaintiff  fhould    not   be  relieved,    it 
would   be   irreparable  lofs  and   ruin  ;   and, 
trouble  and  pains,  being  lefs  prejudicial  than 

ruin  and  total  lofs,    his  InOrdfhip  over-ruled 
the  plea. 

If  there  be  tenant  for  life,  reverfion  in  fee.    How  -w. 
and  he  in  reverfion  mortgages  his  eflate,  in    figures, 
fee,  and  the  mortgagee  devife    it,  the  de-    !-/"     ^^' 
vifee  may  bring  his  bill  to  foreclofe  againft    "  E^-  ^^* 
the  mortgagor,  and  need  not  make  the  heir         '  ^    *  ^* 
of  the  devifor  a  party  ^  bccaufc,  he  hath  no 
interefl    in  the  land,    it   being   all  devifcd 

away 
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away  from  him  j  and,  therefore,  the  devifee 
need  only  foreclofe  the  mortgagor. 

Sale  V.  Q^  application  to  the  court  by  the  mort- 

3  Vent.  351.    g^o^^*  *^  infant  will  be  forecloicd. 

r^T^M^i  ®"^'  ^^^  intereft  of  infants  is  fo  far  regard- 

2  Vern.  342.  ^^  and  taken  care  of,  in  the  Court  of  Chan- 
Booth.  V.  eery,  that  no  decree  to  foreclofe,  can  be  made 
I  Vern.  20c.  ^g^inft  them,  without  giving  them  a  day  to 

ihew  caufe  againft  it,  when  they  come  of 
age. 

Edlvwds!'  Thus,   upon  a  bill  brought  to   oblige  an 

aVcm.  392.   infant  to  redeem    a   mortgage;    upon   the 

Lad^Caverl  ^^^""g>  ^^  ^^^  decreed  to  an  account,  and 
Pre.  Ch.  the  infant  to  pay  what  Ihould  be  reported 
^^^"  due,  unlefs  cau/e,  6?r. 

3  Bacon's  The  wordsof  fuch  decree  are  thus  ;  ^'  And 
Abr.  1^8^       this  decree  is  to  be  binding  to  the  faid  J  S, 

the  infant,  unlefs  he  (hall,  within  fix  months 
after  he  Ihall  attain  his  age  of  twenty-one 
years,  (being  ferved  with  procefs  for  that 
purpofe,)  (hew  unto  the  court  good  caufe 
to  the  contrary/' 

Jbid,  If  he  fhew  no  caufe,  the  decree  is  made 

abfolute  upon  him  -,  but,  when  he  comes 
of  age,  and  fhews  caufe  within  the  fix  months, 
he  may,  upon  motion,  put  in  a  new  anfwcr 
^nd  make  a  new  defence;  for,  it  would  be 

to 
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to  no  purpbfe  to  give  him  a  day  to  Ihew  Fotmtalny. 
caufe,     if     the     infant,     notwithflanding,  jefFs,  i  Wilb, 
w^as  concluded  by    what  his  guardian  had   5Q4- 

1  I  •  l^ady  Effing- 

done,  who  may   have   made    an  improper  ham  ex.  of 

defence,  or  may  have  rpiftakei)  the  nature  of  Lord  How- 

-   .  -  ard  i;.   Sir 

I>1S  cale*  John  Napier, 

3  Brown's 

\      This  procefe  is,  by  way  of/^^/>,«';ftf,  to  be  P*rl.Ca.30|, 
Icrved  on  the  defendant  on  his  coming  of 
age,  and  is  ^  judicial  writ,  and  muft  be  re- 
turned in  term  time.     If  the  infant  (hews  no 
<;aufe,  the  decree  is  made  abfolute. 

But,  when  he  comes  of  age,  he  will  not  Mallack  v. 
be  permitted  to  go  into  the  account,  nor   Walton, 
will  he  be  fo  much  as  intitled  to  redeem   ^--*  *    ^' 
the  mortgage,  by  paying  what  is  reported 
due :     but,    will  he   only    intitled    to  Jhew 
4in  error  in  the  decree,  or,   that  it  was  un^ 
juft  y   fo    it  was   admitted,   by    the  counfel 
on  both  fides,  in  the  Ciafe  of  Lyne  v.   ffillis, 
J 3  jE)f  Ma^  173Q. 

And  where  the  mortgage  depended  upon   Sale  v,  Frcr^ 
Z  difputable  title,  viz.  whether  the  anceftor   ^^^^  ^'/^* 

'^    ,  %  Vent.   351- 

of  the  infant  had  executed  a  power,  out  of   Supra  44^. 

which  his  right  to  mortgage  arefe,  and,  fo 

fio  money  could  be  expelled  upon  affign- 

ment  of  it  over;  the  court  would  not  decree 

the  infants  to  be  foreclofcd,  until  they  came 

pfagc^ 
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It  IS  faid,  the  proper  way,   in  cafe  of  an 
infant,  is  to  apply  for  a  decree,   that   the 
lands  may  be  fold  to  pay  the  debts,  and  that 
will  bind   him;    for,   in  that  cafe,  no  for- 
feiture  will  incur  to  him,     as  the  furplus 
will    be   his,    after   the    debts  paid.     But, 
even  then,    if  he  be  decreed  to  jcin  in    the 
conveyance,  he   muft  have  a  day  after  he 
comes  of  age ;    for,    there  is  no  other  way, 
than  this,  for  the  infant  to  fet  forth  his  title, 
which  he  ought  to  have  an  opportunity  of 
doing. 

But,  if  the  mortgagee  or  his  alienee  be 
fatisfied,  and  does  not  require  that  the  in- 
fant (hould  be  a  party  to  the  fale  :    in  fuch 

cafe,  the  legal  title  being  in  the  mortgagee, 
and  the  infant  having  a  mere  equity  i   the 

decree  for  fale,  the  infant  being  no  party, 
may  be  made  without  a  day  to  fhcw  caufc, 
but,  then,  the  cafe  will  be  open  to  invefti- 
gation,  when  the  infant  attai^ns  his  age. 

It  is  faid,  that  if  a  woman,  before  her 
marriage,  or  the  anceftors  of  a  woman, 
'  mortgage  lands,  and  the  equity  of  redemp- 
tion thereof  veft  in  her,  being  a  feme  covert; 
upon  a  bill  brought^y  a  mortgagee  to 
foreclofe,  (he  is  liable,  to  be  abfolutely 
foreclofcd,  though  the  procedure  be  during 
the  coverture  ;  andy  it  is  certain ^  thatjhejhatt 
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have  no  day  given  to  her^  or  her  heirSj  to  ri^ 
deem  after  the  coverture  jhall  he  detet  mined. 

This      diftinftion      between     the     cafe 
of  a  feme   covert  and  of  an  infant,  as   to 
a  day   to   Ihew  caufe,  refults,  I  apprehend, 
from  the  different  caufes  which    give  rife 
to  their  refpeftive  difabilities,  and  from  the 
duration  of  thofe  difabilities.     The  difabi- 
lity  of  infants  is  the  confequence  of  a  pri- 
vilege given  them,  by  law,   for  their  pro- 
tection,   founded  on  the  natural   inability, 
which  is  prefumed  to  attend  perfons  of  ten- 
der years,   to  aft  for  themfelvcs,  and  which 
determines  with   their  minority.     That  of 
femes  covert  is  an  abfolute  incapacity,  arifing 
from  their   having   lolt,   by  coverture,  all 
powers   of  afting  for  themfelvcs ;   the   law 
confidcring   them,    as    having    voluntarily 
delegated  their  rights  to  their  hufbands,   or 
rather,  that  their  rights  are  merged  in  thofe 
of  their   hufbands.      The    law,     therefore, 
confiders  an. infant,   as  capable  of  doing  no 
binding  a£i  during  a  certain  definite  period, 
unlejs  it    be,  evidently,   for  his  own  good  ; 
but,  from  a  feme  covert,   the  law  takes  the 
right  of   afting.  refpefting  her    civil   con- 
cerns,   and,    having  invefted   the   hu/band 
with  the  right  of  afting  for  her,  leaves  her 
liable  to  the  confequences  of  his   neglefl:, 
if  there  be  np  fraud.     The  right,  therefore, 
to  (hew  caufe  againft  a  decree  of  foreclofure 

made 
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made  during  infancy,  after  the  infant  zt^ 
tains  his  full  age,  is  in  equity  analogous 
to  the  privilege  he  hath,  at  conimon  law,, 
on  an  aftion  brought  in  relation  to  his  in- 
heritance, the  decifion  upon  which  would 
be  a  perpetual  bar  to  him,  to  pray  the  pa- 
rotic to  demur  j  for,  as,  in  fuch  cafe^  at  law, 
he  was  not  permitted  to  go  on,  but  for  the 
tendernefs  of  his  years,  (in  refpeft  whereof 
the  law  inferred  want  of  underftanding  in 
him,)  and,  for  his  benefit,  that  he  might 
not  be  prejudiced  in  his  eftate ;  the  court 
gave  an  interlocutory  judgment,  that  the 
fuit  fhould  remain  over,  until  he  attained 
his  full  age ;  fo,  in  equity,  though  in  re- 
fpeft  of  the  original  contraft,  and  the  right 
of  the  mortgagee  to  his  money,  and  to  ena- 
ble him  to  procure  it,  a  decree  to  foreclofc 
is  not  flayed,  yet,  the  rights  of  the  parties 
remain  juft  as  they  were,  until  he  attains 
his  age ;  when,  if  any  reafon  exifted  at  the 
time  of  foreclojure^  which,  if  urged  to  the 
court,  would  have  been  a  ground  for  refuf- 
ing  it,  he  may  take  advantage  of  that,  and 
^^'  ^^"'  ^^^^  i^  opened:  but,  the  parolle  never  de- 
murred on  account  of  coverture,  for,  there 
was  no  vat  Ural  incapacity  to  at5l  in  the  wife 
but  a  legal  difahility^  flic  having  delegated 
her  power  to  another  by  her  own  aft,  and, 
thereby,  made  herfelf  liable  to  the  confe- 
quences  thereof  i  and  it  would  have  been 
repugnant  to  every  principle  of  equity,  that 

the 
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the  mortgagor,  who  lent  his   money  under 
a  ftipulation  to  be  re-paid  at  a  time  certain, 
for  the  performance  of  which  the  land  was 
bounds  Ihould,  by  the  accident  of  coverture, 
have  been  hung  up  for  an  indefinite  period 
of  time,  to  be  determined  by  the  death  of 
the  huiband  J  for,  this  differs  from  the  cafe, 
where  hufband  and  wife  have  a  right  of  en- 
try, which,  if  loft  by  the  negledt  of  thehuf- 
•  band,  will   be  renewed  in  the  wife  after  his 
death :  as,    there,  the  right  to  the  lands   is 
in  the  wife,   and  comes  to  her,  at  a  period, 
when,  by  her  incapacity,   Ihe  cannot   avail 
herfelf  of  her  right  of  entry,   as  the  means 
of  recovering   her  cftatc,  and  no  perfon  is 
injured  thereby;   but,  in  the  cafe  of  a  mort- 
gage, the  right,  to  the  lands,  in  law,  is  vefted 
in  the  mortgagee,  by  the  contract  of  the  par- 
ties,  for  want  of  performance  of  the  con- 
dition ;  and  the  court  is  only  called  upon,  to 
inforcc  the  contraft,  by  clofing  the  equity  of 
redemption,    without  which  the  mortgagee 
can  neither   get  his    money,     nor,     fafely, 
intermeddle  with  the  land- 
But,   although  a  feme   covert  Ihall  not   Glib-  Forma 

have  apofitivc  day  given  to  her,  on  which   ^omaniim 

i6i. 
fhc  may  fhew  caufc  again  ft  a  decree,  as  an   Evans  v. 

.  infant  fhall ;   yet,   I  apprehend,  if  a  bill  be   Loganctvidc 
brought  againft  her,  and  her  huft>and,  during   ^  wiii.  Z38* 
coverture,  refpefting  her  inheritance,  which 
he  claims,  merely ^  in  her  right,  and  be,  after- 
wards. 
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wards,  dies,  the  right  furviving  to  her;  ihe 
may  draw  into  queftion,  and  examination, 
the  validfty  of  the  decree,  obtained  againft 
her  during  coVerture,  and  avoid  and  reverfe 
it,   if  there  htjuji  cauje  fo  to  do. 

If  there  be  any  unfair  conduft  in  the 
mortgagee,  the  court  will  open  the  fore- 
clofure*    ^ 

Sdey  V.  Sa-  Thus,  where  a  mortgagee  obtained  a 
9  Mod.  153.  decree  to  foreclofe  the  mortg*agor,  pending 
Sc.  2Eq.  Ca.    afuit  by  his  creditors  to  have  the   eftate 

Abr.  600.  p.     r-ir  /-i.,.  • 

25,  loid  for  payment  of  their  debts:   the  court 

decreed,  that  the  creditors  fliould  redeem 
upon  payment  of  principal,  intereft  and  cofts 
to  the  mortgagee,  and  referred  it  to  a 
Mafter  to  take  an  account  thereof,  and  di- 
refted  that  the  lands  (hould  Idc  fold  to  pay 
the  creditors. 

Marftiam,  -^  ^^^  "  ^^^''^  o^  ^  mortgagee,  and  feveral 
Ch.  Ca.  170.  judgment  creditors,  and  the  perfons,  to 
"P'^^  °3-  whom  the  judgments  are  given,  give  the 
mortgagee  notice  thereof  and  tender  him 
payment;  if  the  mortgagee,  afterwards,  ob- 
tain a  decree  to  foreclofe,  the  court  wilL 
upon  a  bill  filed  by  the  judgment  creditors, 
open  the  foreclofure,  and  decree  them  their 
money. 


But 
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But^  if  the  mortgagee  had  no  a6hial  no-  ibid. 
tice    of  the  judgment,  the  decree  to  forc- 
cloic  would   bind  the  judgment*creditor. 
Sed  quare,  for,  in  the  principal  cafe,  the  mort- 
gagee ^«rri&^^  J  the  eftate,  aftei- foreclofurc, 
for  a  further  fum  of  money;  and,  in  the   *^?™/®'- 
cafe  of  Godfrey  v.  CbadwelU  it  was  held,   rett  *v.  Wcf- 
that   a  fecond  mortgagee  might  redeem  the  ^^"*^- 
firff,  after  a  decree  obtained  by  him  to  fore- 
clofe,  although  the  firft  mortgagee  had  no 
notice  of  the  fecond  mortgage,  before  the 
decree. 

But,  the  firft  mortgagee  (hall  be  allowed 
all  his  expences  out  of  pockets 

Thus,  where  i,  a  fecond  mortgagee, 
came  to  redeem  H.  who  had  been  at  great  ft??***  ^^ 
expences  in  law  fuits  to  forcclofc  the  mort-  ^  \^r^.  igr . 
gagor,  and,  otherwife,  in  relation  to  the 
eftate^  the  court  ordered,  that,  his  cofls 
ihould  not  be  taxed,  as  in  an  adverfe  fuit, 
but,  that  he  Ihould  be  allowed  all  his  cofts  and 
expences,  as  was  done  in  the  cafe  of  a  folici- 
tor,  who  laid  out  and  diiburfed  money  for 
his  client ;  and  further,  that  the  profits  of 
the  eftate  in  queftion  Ihould  be  applied,  in 
the  firft  place,  to  pay,  and  fatisfy,  what  was 
du6  for  fuch  cofts,  charges,  and  difburfe* 
ments,  before  it  was  applied  to  fink  the 
principal ;  for,  that  it  was  not  reafonable 
he  fhould  wait  for  it,  and  be  allowed  it  only 
#n  the  foot  of  the  account,  (as  had  been 

G  g  ufually 
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tjfoally  done,)  whereby  he  might'  Ipfe  the 
intcreft  thereof,  for  ten  or  more  years  toge- 
ther* 

The  time  for  pjryment,  limited  pi^  x  de- 
cree for  forcclofure,  may  be  renewed  feve* 
ral  times,  upon  fpecial  circumftances. 

Anony.  Thus,  where  a  decree  for  foreclofure  wa» 

Barnard  made,   and  {Jx  months  time  given  thereby 

XxcD*  221* 

Sc.  2Eq.  Ca.  for  redeeming,   according  to  the  ufual  form 
Abr.  60J.      of  thofe   decrees  j     the  fix;  months    being 

neai;  expiring,  the  mortgagor  obtained  an 
order,  for  enlarging  the  tircic\  for  fix  months 
more.      After   this,    he  procured  another 
order  for   enlarging   the  time,  fix  months 
further,    but,    it  was    made    part   of  that 
order,    that  he    fliould  fign   the  regifter's 
bop|c,    and,    thereby,    agree    not    to    aflc 
for    a  further    enlargement.      He.  figned 
the  regifter's  book  for  that  purpofe,  accord- 
ingly.    Notwithftanding  which,   on  a  fur- 
ther   rnotion,    that    the    time    might    be 
enlarged     fix   months^    more,     upon     this 
circumftance ;.     th^t    the     eftate     was  of 
greater  value  than  the    incumbrance  uppn 
itampMnted  tp;    the  LprcJ  Chancellor  wa$ 
of  opinion,  that,  upon  that  grpvndi    thift 
naption  was  rcafonable ;  bur>  made  it  pv c 
pf  his  prder,  t;haic  thh  l*ft  time  fhpijld  fe?. 
peremptory..  .        .     _ 


o  I  i 


And, 


Arid',   M^ni  it  ippesttd,  thit,  ndtwith-    'Ch.Ca.63, 

4* 

Randino:    a   continued  endeavour,    on    the    Coker  v. 
part   of   the  mortgagor,  to  fell    the  lands    pf^^^^/  ^^^' 
mortgaged,  and  pay  what  was  due,  he  was    limoord  v. 
prevtmted  by  rncvrtablc  necefTity,    and  no   Claypool. 
wilful  default   coxild    be    alledged  in    hinn,    262.  * 
as,  where  a  rebellion  was   fubfifting ;    the 
court  enlarged  the  time,  as  to  the  perform- 
ancre  of  fuch  decree,  notwithjianding  it  had 
been  ftgrted  and  inr oiled. 

••* 
A  decree    for  foreclofiire    will    not   be   Rofcarrickif, 

opened,  in  favour  of  a  mere  volunteer  j  for^  Supra'^ItS 

a  mortgagor  is  a  purchafor^  and  fo,  hath  Sc,  1  Eq.  Ca. 
equal  equity   with    a   volunteer,    and,    an  ^*7'  ^* 

abfolate  cftate,    in  law,  by  the  foreclofurci 

In  Welch  mortgages,    where,  by  fpecial    i  Vez»  406. 
^  agreement,    profits  are    to    be  fet   againft   ^^      '^' 


ice. 


intereft,  there  can  be  no  foreclofure,  bupra  143, 

A  foreclofure,  obtained  by  a  firft  mort- 
gagee againft  a  fecond  mortgagee,  will  be 
opened,  in  favowr  of  fuch  fecond  mortgagee, 
if  the  land  be  afterwards  devifed  by  the  Jirit 
mortgagee  to  the  mortgagor-^  for,  although 
the  fecond  mortgagee,  having  accepted  the 
lands  already  mortgaged  for  his  fecurity, 
muft  hold  them,  fubjed  to  the  fame  condi- 
tions, to  which  they  are  liable  in  the 
hands  of  the  mortgagor,  (he  being  able  to 
convey  only  what  he  has,  which  is  an 
eftate  fubjedt  to  foreclofure,  unlefs  redeemed 
cither  by  him,  or  thofe  claiming  under  him  j) 

G  g  2  yet 
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yet,  as  between  the  nlbrtgagoridrid  mort-' 
gagee^   the  debt  continuing  due,  and  the 
charge  on  the  eftate  valid,  it  is  capable  of 
re-attaching  upon  the  lands,   if  they  come 
again  into  the  hands  of  the  mortgagor,  or, 
thofe  of  a  fubfequent  claimant  under  him  i 
and  themortgage-deedmay  be  madeufeof,  as 
a  kind  of  equitable  eflroppel,  to  any  plea  the 
mortgagor  may  put  in,  in  anfwer to  this  claim. 
It  in  fome  degree  refemblcs  the  cafe,  where 
a  man  makes  a  leafe,  by  indenture,  of  D. 
in  which  he  has  no  intereft,  and,,  then,  pur- 
chafes  D.  in  fee,   and,  afterwards,  bargains 
and  fells  it  to  A.  and  his  heirs  i  in  which 
cafe  A.  will  be   fubjeft  to  the  leafe.     So, 
where  a  truft  is  broken,  and,  then,  fome* 
ttiore's  cafe      thing  done  which  is  a  full  bar  to  the  cejlui 
ciiea,  que  trujly  yet,  the,  land  coming,  afterwards, 

I  Vcrn.  148.  ^^   ^^^  truftee's  hands,   he  was  decreed  to 

convey  to  the  cejiui  que  truji. 

Cook  V.  Thus,  where  there  was  a  firft  and  fccond 

^Vern.  25c.  mortgage  made  of  the  fame  eftate,  the  firft 

mortgagee  brought  a  bill  againft  the  fecond- 
to  compel  him  to  redeem  or  to  be  foreclofed, 
and  foreclofed  him  accordingly :  after- 
wards, the  firft  mortgagee,  by  his  will,  de- 
vifed  the  fame  premifes  to  the  mortgagor  ; 
whereupon,  the  fecond  mortgagee  brought 
a  new  bill,  to  fet  afide  the  firft  mortgage, 
and  to  be  let  into  a  fatisfaftion  of  his  money  ; 
to  which,  the  defendant  pleaded  the  former 
fuit,   and  decree  of  forecJofure:     but,  the 

court 
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court  ordered  the  defendant,  to  anfwer  ch* 
bill. 

And,  if  the  mprtgagce,  after  having  ob- 
tained a  decree  tb  foreclofc,  take  out  pro- 
cefs  upon  any  counter- feeurit/i  with  intent 
to     recover     his    mortgage- money,     this 
amounts  to  a  waiver.    As,  if  a  mortgagee,  ?,*^^^'  * 
after  haying  got  a  decree  to  foreclofc  which  i  £q^  ca. 
Is  figned  and  inroUed,  bring  an  aflion  of  ^br,  317,  3. 
debt  on  the  bond,  given  at  the  fame  time, 
for  payment  of  the  money  and  performance 
of  the  covenants  in  the  mortgage-deed ; 
fuch  action  will  open  the  foreclofure,   and 
let  in  the  equity  of  redemption  of  the  mort- 
gagor. For,  though  the  court  wtll^  in  its  dif- 
cretion,  after  a  reafonable  time,  allow  the 
mortgagee  to  take  the  benefit  of  the  condi- 
tion annexed  to  his  eftate ;  yet,  as  this  is 
requiring  to  have  drift  law,  and,  often,  at* 
tended  with  aftual  injuftice,   and  the  pay- 
ment of  the  money  is  the  eflcngc  of  thp 
contraft,   and  effefbs  fubftantial    right  be- 
tween the  parties,    the  court  is  willing  to 
feize  any  opportunity,  eitbier  of  an  aftual, 
or  implied  confent,  of  the  mortgagor,  to 
open  the  foreclofure^   and  let  in  the  mort- 
gagor to  redeem. 

But,  a  bill  of  revivor,  and  fupplemental 
bin,  will  b?  no  waiver  of  a  decree  to  foreclofc. 
Thus,  where,  in  1717.  a  bill  was  brought  Q^^^^f^' 
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^tQ  redeem,  or  Jbe  forcclofed ;  endf-likewifc,  a 
crofs  bill  to  rddeem,  on  which  there  w^s  a 
decree,  ?o  be  let  in,  on  payment  of  principal 
jpter.eft  and  cofts,  or,  elfe,  ^  to  hp  fpreclofed : 
.  fJie  mo|-tgagor  died ;  ^-^rc^e  account  being 
,  taken,  the  plaintiff^  fin^3pg  the  eftate  in- 
fuiRcient,  brought  a. new  bill  pf  revivor^ 
and,  partly;,  a  fupplerpental  bill,  both  to 
review  the  fcrrr.qr  decree  and  proceedings, 
xund,  kkewife*  to  have  an  account  of  the 
.aflets  of  the  defendant,  the  mqjrtgagor,  and^ 
thiyeout,  to  have  fatisfailion  for.  a  bond, 
which  was  giyeu,  as  a  collateral  fecqrity,  with 
^the  naprtgage.  The  defendant,,  who  was 
the  execiTtor  of  the  rnortgagor^  pleaded  the 
fprnpie-r  decree,  in  bar  5  infifting,  that  the 
pVintiff  had  elefted  his  fatisfadion,  and  had 
not  fo  much  as  fuggefted,  that  it  was  defir 
cient,  fo  that  it  did  not  appear,  but  thaJt 
he  raiglit  receive  a-doiuble  fati^faftion  for  his 
debt;  and  that  k  waSt  plain  he  had  nat 
waived  the  mortgage  by  his  bill  of  revivor, 
The  plaintiff  infilled,  that  it, -was  the  prac- 
tice of  the  court,  that  taking  out  of"  prpcefs^ 
or  making  ufe  of  any  counter- fecurityj,  was«» 
in  itfelf,  a  waiver  of  the  foreclofijre  i  •  and 
that  a  mortgagee  had,  always,  his  ele<f|;ion  to 
waive,  and  open  the  foreclofure,  and  to  have 
recourfe  to  his  bond  and  covenant,  if  he 
thought  proper.  But,  the  court  was  of 
opinion,  that  the  plaintiff,  by  his  revivor, 
had  not  waived  the  niortgage,  or;j  fo  much 
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a$  ftn^gefted  a  deficiency ;  and  the  plea  was 
dire^d  to  ftand  for  an  anfweri  without  a 
liberty  to  except. 

Except  in  the  inftancci  already  mcntion- 
«d|  I  do  not  find  that  any  ruled  have  been, 
iior  do  I  apprehendy  any  cam  be^  laid  down^ 
by  courts  of  equity,  as  to  the  excrcife  of  their 
jurifdiftiofl  in  opening  foreclofures,  either 
withrcfpe(ft  to  the  time,  which  fhall  be  con- 
fidered  as  a  bar,  or,  to  the  particular  cir- 
cumftances,  which  will  intitlc  a  fuitor  to  this 
inte!rpofition  of  the  court;  for,  cafes  of  this 
fert,  embrace  fuch  a  variety  of  confiderations, 
and  are,  frequently,,  fo  complicated  in  their 
natuve,  tliat  each  depends,  in  a  great  de- 
gree, upon  it?s..own  conabined  circuni- 
ftances ;  afnd  may  be  rather  confidercd,  as  an 
ia^ancc  of  the  faft,  that  the  courts  will  in- 
terfere 'W  open  a  foreclofure,  than,  as  a 
genei^a¥  rule,  as.  to^  the  circumftances,  in 
whieh^  i^elief  wili  be  given. 

« 
TfeuSy  a  decree  of  foreclosure  was  open-   Burghs. 

ed,  after  fixteen  years,  where  the  bill  was   j^^^^-^^i^Abr. 
againft  a  nx>ftgagee,  who  had  obtained  his   476,  p.  2. 
fecurity,  part  by  original  nnortgage,  and  part   Jj^^^^o^  5^' 
by  afliffnnfrent  ^r(?^«r^^,  under  calour  of  being   2  Brown's 
a  frtend  to  the  mortgdgan  but,   in   truth,   ^^^'^"^^• 
with  a  view  to  get  him  into  his  power,   that 
IJhe  mortgagee  might,  upon  his  own  terms, 
'     '  .     G  g  4  purchafe 
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purchafc  his  cftatc,  which  was  worth  three 
times  as  muchj  as  the  money,  that  had  teen 
advanced  thereupon^ 

Lantv.  But,  where  the  mortgagee,  in  17  it,  en- 

2  Brown's  tercd  into  pofleflion,  upon  a  foreclofure 
Pari.  Ca.  made  abfolute/  by  confent,  and,  confider- 
"e"  Cju  ^^S  himfclf  as  having  an  abfolute  cftatc  in 
Abr,  599.  the  mortgaged  prcmifes,  by  virtue  of  the 
voL  I'  p"  decree,  proceeded  to  make  improvements 
467.  Ca.  16.    thereon,    by  pulling  down  buildings  that 

w'crc  ruinous  J  the  mortgagor,  fix  years 
after,  in  1717,  moved  the  court  for  fur7 
ther  time  to  redeem  5  and,  it  was  fo 
ordered,  upon  terms.  But,  this,  and  fevcral 
other  orders,  grafted  thereupon,  fimilar  in 
their  nature,  were  revcrfcd,  upon  ap- 
peal to  the  Houfe  of  Lords,  upon  the 
grounds,  that  it  was  not  confiftent  with  the 
practice  of  courts  of  equity,  or,  warranted 
by  precedents,  to  enlarge  the  time  for  re- 
demption, after  the  mortgagor's  acquief- 
,  ccnce  for  fix  years,  under  a  foreclofure,  by 
his  own  confent  J  efpccially,  after  an  alter- 
ation  had  been  made  in  the  eftate,  either, 
by  pulling  down  the  buildings,  enlarging 
them,  or  otherwife ;  that  the  appellant  had 
been  two  years  in  pofTefllon,  before  he  be- 
gan alterations  on  the  eftate,  when  he 
might  look  upon  it  as  his  own,  having 
fuch  a  tide  as  would  fatisfy  a  purchafor^ 
and,  that  the  money,   reported  due  to  the 

appellant. 
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appellanCj  amounted  to  as  mach^  as  the 
clear  rent,  at  fifty-eight  years  purchafe,  ex- 
clufive  of  fubfequent  intereft  and  cofts  that 

would  incur,  if  the  litigation  were  fuffered  to 
proceed. 

In  the  lad  cafe,  the  mortgagor  urged, 
the  appellant's  acquiefcing  at  firll  in  the  order 
made,  in  17171  in  the  examining  witnefTes^ 
and  not  oppofing  the  fubfequent  orders  for 
enlarging  the  time,  as,  amounting,  to  an  ad- 
miflion,  that  thofe  orders  were  juft,  and 
that  the  eftate  in  queftion  was  ftill  redeem- 
able. 

So,  in  the  Cafe  of  fPicbal/e,  executor  of  Wkhalfc 
tVicbalfe.  againft  Short,   neither  over-value  ^J^' ^^  ^^* 
m   the  eftate,  or,  even  a  parol  agreement  short. 
to  redeem,  were  held  by  Lord  Cowper  or  Brown** 

Ca.  Pari 

Xjord  Har court.    Chancellors,    to   be  fuffi-  ^1^, 
ctent  reafons  to  open  a  foreclofure,  after  2  £q.  Ca. 
twenty  years;  and  their  decree  was,   after-  pj^^  v^* 
wards,  qonfirmed,  on  appeal:  to  the  Houfe  of  vol.  7.  p. 
Lords.  ^f  •  C*-  'S- 

IFOL  i^.  p. 

47S«Ca.^ 

In  that  cafe,  JF,  the  plaintiff's  late  huf- 
band,  having  mortgaged  his  eftate  at  L» 
to  feveral  perfons,  and  the  mortgagees 
prefling  for  their  money,  the  defendant  S. 
was  prevailed  on  to  advance  looo/.  for 
difchargfng  thofe  incumbrances;  and,  ac- 
cordingly,   the    former    mortgages    were 

afllgned 
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afligncd  to  him,  by  deed,  dated  %!rt  apth 
of  September  169 1.  He,  afterwards,  ad- 
vanced  to  N^.  a  further  fum  of  500/.  on 
the- 3d  of  December  169a;  To  that  the 
eftate,  then,  flood  mortgaged  to  him  for. 
/^oo/.    and   intercft. 

Neither  principal,  or  intereft, -bciiigpaid 
at  the  time  limrtcd  by;  the  mortgage,  or, 
for  above  two  years  afterwards,  «y,  in  \  69+, 
exhibited  his  bill  againft  JV4  in  order  to 
jfereclofe ;  to  which  bill  Wk  put  in  an  an- 
fwer,  admitting  the,  1500/.  and  iatercft  to 
remain  due,  and  offering  to  pay  the  fame, 
at  fuch  time,  as  the  court  fliould  appoints 
J)ut  defiring  a  rcafonabk  time  to  fell  his 
'  eftate,  for  that  purpofc. 

1.  t  - 
On  the  lotb  ofjafyy.  1695,  this  caufe  waj 
heard ;  and  a  reference  was  made  to  a  Maftef 
to  compute  the  fum  due  &c.  and,  on  pay- 
ment thereof  by  /3P.  at  or  before  Lady-day 
riten  next,  he  was  to  have  a  re-conveyancc 
from  the  plaintiff;  but,  in  default  thereof, 
tp  ftand  foreclofed  :  and  it  was  decreed,  by 
confent,  that,  if,  in  the  mean  tinrre,  fF. 
tould  procure  a  purchafor  for  the  e^j^^ 
4^  (hould  join  in  4  fale  thereof 

The  time  for  payment,  appointed  by  the 
Maftcr,    which  was   the  a9rh    of  Astgafi^ 

i^^S.  was  afterwards  enlarged  to  the  24(;h 

of 
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I 

fof  July,  1697,  when,  the  money  not  being 
paid,  nor  any  purchafor  of  the  eftateprocur- 
fed,  the  decree  of  foreclofure  v/as,  on  th*t 
day,  niade  abfolute,  and,  it  being  afterward^ 
fjuely  figned  and  inrolled^  S.  was  pu,t  ir^tQ 
pofl^effion  of  the  mortgaged  eftate. 

The  mortgagor  lived  aboye  eight  years 
afterwards,  but  never  attempted  to  open 
the  foreclofurp,  or  to  difturb  S.  irx  his 
poiTeffioni  yet  he,  neverthekfs,  took 
ppon  him  to  devife  this  eftate  to  hk  wife  ^ 
who,  in  Hilary  Terna  1708,  about  three 
years  after  her  hufband's,  death,  exhibited  he^ 
bill  in  the  Court  of  Chancery  againft  S^ 
praying,  an  account  of  the  rents  and  profits 
of  the  premifes>  and  to  be  let  into  a  re- 
demption of  the  eftate,  upon  a  fuggeftion, 
that  the  former  decree>  and  proceedings,  ha4 
J)een  obtained  by  cpllufion. 

Tq  fo  much  of  this  bill,  as  fought  to  lay 
open  the  foreclofure,  the  defendant  plead- 
ed the  inrolled  decree,  and  his  pofleffioQ 
vnderthe  fame,  in  bar;  ,and,  by  W  anr 
fwer,  denied  any  coDufion  in  obtaining  tha^ 
decree.  And,  upon  arguing  this  plea,  be- 
fore Lord  Chancellor  C^owpjr^^  it  was  al-? 
lowed. 

But,  the  plaintiff  having  replied,  and 
witneffes   being  examined,    the  caufe  was 

heard 
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heard  before  Lord  Chancellor  Harcourt^  in 
April  1714.  J  when,  his  Lord(hip  declared^ ^ 
that  the  aefendant  had  fully  proved  his 
plea,  and,  therefore,  difmiffed  the  bill,  with 
cofts:  which  decree  of  difmiflion  was,  af- 
terwards, affirmed,  on  appeal  to  the  Houfc  of 
lyords. 

It  appears,   both  from   the  reafons   fug- 

gefted,   by  the  parties  to  the  appeal  to  the 

Houfe  of  Lords,  and  by  the  report  of  this 

2  Eq.  Ct,       cafe,  that  the  plaintiff,  in  the  original  fuit, 

jiotc.  '^'^    ^  ^^^  ^^^  ^^^i  folely^  upon  the  ground  of  fraud 

and  collufion,  in  the  original  decree  for  fore- 
clofure,  but  alfo  relied  upon  frequent  pro- 
mifes,made,  fubfequentto  the  decree,  by  the 
mortgagee  to  the  mortgagor,  to  be  account- 
able for  the  rents,  and  to  re-convey  on  the  re- 
payment of  his  money,  and  likewife  upon  the 
value  of  the  eftate,  which  was  conOderably 
more,  than  what  was  due  to  the  rcfpondent. 
But,  Lord  Harcourty  in  giving  his  opinion, 
faid,  that  the  plaintiff  came  too  late ;  for,  that 
he  kne\Y  no  inftance,  where  a  man  had  been  let 
in  to  redeem,  by  a  new  bill,  after  a  decree  of 
foreclofure,  figned  and inrolled,  upon  any  pa- 
.  rol  agreement  or  declaration,  or,  hy  reqfon 
$f  any  over-value  of  the  eftate  \  fuch  a  praftice 
would  be  of  dangerous  confequence,  and 
Ihake  abundance  of  titles. 


But, 
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But>  it  k  obrervable,  on  the  principal  cafe, 
that  the  mortgagor  himjelf  had  acquiefced^ 
during  his  life-time,  under  the  decree ; 
and  that  the  plaintiff's  claim,  was  that  of 
a  voluntary  devifee  of  an  equity  of  re^emp* 
tion,  which  had  been  duly  and  regularly 
foreclofed,  near  17  years  before  i  for,  per- 
haps, a  difference  would  be  made  if  the  .  .^^ 
application  came  early,  and  was  from  the 
mortgagor  himfelf ;  efpecially,  if  all  things 
were  injiatu  ^uo,  and  no  injury  would  refult 
to  the  mortgagee  from  expences,  incurred  m 
repairs,  improvements,  or  otherwife ;  as,  in 
fuch  cafe,  although  the  mortgagee  hath  the 
legal  title,  yet,  the  mortgagor  feems  to 
have  the  greater  equity.  Befides,  as  the 
original  intention  of  the  parties  was  a  loan, 
not  a  purchafe,  no^  injuflice  would  be  done 
by  giving  the  mortgagor  leave  to  redeem, 
upon  making  full  fatisfaftion  to  the  rnort* 
gagce. 

Such  a  diftinftion  feems  to  be  warranted, 
by  the  obfervation  of  the  court  in  the  cafe 
of  Ro/carrick  V.  Barton;  in  which,  redemption  ca.220'. 
was  denied  to  a  remainder'-man  after  twenty  Supra.  438. 
years;  but,  the  Lord  Keeper  faid,  th«  he  ^^*' 
made  a  great  difference  between  parties  that 
came  to  redeem,  who  were  no  parties  to  the 
mortgage^  and  thofe  that  were. 

The  mortgagee  calling  it  a  debt,  in  his 
will,    to   a   collateral  purpofe,    only,    wili 

not 


J 
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not  alter  the  nature  of  the  eftate  iti^ 
mortgagee  hath  in  the  premifes,  after  ^ 
foreclofurc  made  abfolute>  and  many  years 
poffefiion  by  the  mortgagee. 

*rookev*  ThuSj  "^htrc  Charles  Stuteville,  in   1674^ 

Bifhop  of  1675, 1677  and  167  8.  made  fevcral  mortgaged 

Brown's  Pari,  of  his  eflates,  in  the  county  of  Sy  to  Sir  Fran-- 

Ca.  119.  aV  iVi?r/i?  for  fecuring  fcveral  fums  of  mo- 

Viner  vol.  •  •         i  r    i  j 

ic.  p.  476.  ^^y»  amounting  in  the  whole,  to  2300 /i 
NotetoCa.  I.  and,  in  168a,  Sir  Francis  Nortby  in  con- 
Abr^  608  fideration  of  2386  /.  5  j,  paid  to  him  by  Lady 
Ca.  K  Glenhaniy    affigncd  over    all  his    fccurities, 

upon  this  eftate,  to  her  and  her  truftces. 
Lady  Glenhanty  having  another  demand  upon 
Stuteville  of  800/;  fhe,  in  Eafter  Term, 
1682,  exhibited  her  bill  in  Chancery,  pray- 
ing, that  he  might  either  pay  her  both  thofe 
debts,  with  intereft  and  cofts,  or  be  fort- 
clpfed  of  his  equity  of  redemption.  The 
caufe  being  heard, ,  in  Eafter  Term,  1683^ 
the  defendant  was  decreed  to  pay  both 
debts,  with  intereft  and  cofts,  by  a  limited 
time  ;  and,  in  default  thereof,  that  he  fhould 
be  forcclofed :  but,  he  neglefting  fo  to  do, 
the  foreclofurc  was  afterwards  made  abfo- 
lute,   and  the  decree  inrolled. 

In  May y  J684.  Lady  Glenham  afligned 
this  decree,  and  all  her  intereft  therein,  to 
Mr.  Juftice  Dolbeni  who,  being  kept  out  of 
poffeffiori,  did,  in  1693,  bring  feveral  ejeft- 

ments. 
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mcnts,'  and  thereby  recovered  part  of  the? 
premifes  j  the  refidue  being  held  by  Mrs, 
Sti^teville,  the  mother  of  Charles,  as  having 
an  cftate,  for  life,  prior  to  the  niortgages. 

Soon  afterwards  Ju (lice  I>(?/^<?»  died,  hav- 
ing made  his  will,  and,  thereof,  conftitutcd 
Sir  Gilbert  Dolben  folc  executor  and  refi- 
duary  legatee;  but,  in  this  will,  was  the 
following  claufe  :  "  And,  if  Mr.  Stuteville\ 
^  debt  be  well  ;paidy  as  I  doubt  not  but  it 
*f  will,  I  order  my  executor,  Gilbei't  Dolbetiy 

'**'t6  pay  the  fqm  of  4800 /.  amongft  the 
*^  children  of  my  nephew,  Jdhn  Dolben.** 
And,  upon  calculation,  this  fum  of  4800/. 
cxaftly  agreed  with  the  money  decreed  to 
be  paid,  with  the  intereft  thereof,  from  the 
time  of  the  decree,  to  the  date  of  the  tef- 
tator's  will. 

Upon  the  death  of  Mrs.  Stuteville,  Sir 
Gilbert  brought  an  cjeftment,  and  recovered 
the  lands  held  by  her,  fo  that,  he  was  in 
poffeffion  of  the  whole  eftate. 

In  July,  1^94:,  Charles  Stuteville  exhibited 
hia  bill  in  Chancery  againft  Gilbert  Dolben^ 
praying  th^t  he  might  be  at  liberty  to  re- 
deem, on  payment  of  the  mortgage-nioney 
and  intcFcft;  but,  to  this  bill,  the  defend-. 
a|it  pleaded  the  former  decree  '  of.  foreclo-' 
fui?«,  andv-infifted,  that  .the:  plaintiff  ongbti 
Hoc  to  be  let  in  to  a  redemption. ' 

2  On 
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On  the  loth  of  July,    1695,  ^^^^  caufc 
came  on  to  be  heard  before  the  Lord  Chan- 
cellor Somersy  when,  the  defendant's  plea  was 
allowed;    but    his  Lord  (hip  recommended 
an  accommodation,  and,  accordingly,  it  was 
ordered,  by  confent,  that  the  defendant  fhould 
be  at  liberty  to  redeem,  upon  payment  of 
principal,  intereft,  and  cojisy  to  be  computed 
by  the  Mafter.     The  defendant,   however, 
not  complying  with  this  order,  nor  bemg 
willing  to  abide  by  this  judgment  of  the  court 
on  the  plea,  moved  for  leave  to  amend  his 
bill  i  and  this,   the  court  thought  proper  to 
grant,  on  condition  of  his  giving  his  own 
recognizance  not  to  difturb  Gilbert  Dolben^ 
or  his  tenants,  or   commit  wafte ;    but,  if 
he  refufed  to  comply  with  this  condition  in 
a  month,   then  his  bill  was  to  be  difmiffed 
with    cofts,    without   further  motion;  and 
Stuteville  not  complying  with  this  order,  his, 
bill  was  difmiffed  accordingly. 

Stuteville^  ftill  apprehending  he  had  a 
jight  to  redeem,  by  deed,  dated  the  a4th  of 
May^  1700,  fettled  the  premifes  upon 
truftees,  in  truft  to  fell,  and  pay  Sir  Gilbert 
Dolben  and  all  his  other  creditors ;  and,  then, 
in  truft  for  himfelf,  his  heirs,  executors, 
adminiftrators,  and  affigns.  He  alfb  made 
his  will,  and,  thereby,  devifed  all  his  cftate, 
real  and  perfonal,  and  his  equity  of  re* 
demption  in  the  premifes,  unto  Catherine 
3  Tookc 
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^Ovkif   her  heirs,    executors,  adilriiniftrators> 
and  afligns^  and  foon  afterwards  died. 

In  December  1702,  eighteen  years  after* 
the  decree  of  fore€lofure>  Sir  Gilbert  Dolben 
affigneci  over  all  his  eftate  and  intereft  in 
the  premifes  to  the  bifhop  of  Ely^  in  confi- 
deration  of  8000/,  who,  afterwards,  pur- 
chafed  of  the  reprefentatives  of  Mrs.  Stute- 
'villey  a  debt  of  5800/.  due  to  her  for  the 
arrears  of  her  jointure,  and,  for  which,  (he 
had  obtained  a  decree,  whereby  the  whole 
eftate  flood  charged  with  the  debt. . 

In  "June^  '703,  Catherine  Tooke  exhibited 
her  bill  againft  Sir  Gilbert  and  the  biihop  of 
Ely  J  praying  a  redemption  of  the  premifes, 
on  the  foot  of  Lady  Glenkam's  decree ;  and 
that  Ihe  might  have  a  reconveyance,  and 
an  account  of  the  rents  and  profits.  To 
this  bill,  Sir  Gilbert  pleaded  the  decree 
of  foreclofure;  the  bifhop  likewife  plead- 
ed that  decree,  and.  his  feveral  purchafes 
from  SirG/7/J^r^,and  from  the  reprefentatives 
of  Mrs.  Stiitevtlle ;  and  upon  arguing 
thefe  pleas,  before  the  Lord  Keeper  V/righty 
on  the  21  of  July  1704,  they  were  allow- 
ed. 

From  this  order,  the  plaintiff  appealed j 
inlifting,  principally,  that,  by  Mr.  Juftice 
Dolhen'i  wmII  and  the.  fubfecjyent   proceed- 

11  h  *  ings. 


[    466    I 

ings,  the  forcclofure  was  opened;  and  that 
nothing  had  been  fincc  done,  to  bar  the  ap- 
pellant of  her  equity  of  redenfiption. 

On  the  other  fide  it  was  contended,  that 
Sir  William  DMen's  calling  it  a  delt  in  his 
will,  to  a  collateral  purpofe  only,  could 
not  alter  the  nature  of  the  eftate  he  had  m 
the  premilcs,any  more  than  the  caJling  a  leafc* 
hold  eftate,  an  eftate  in  fee  fimple,  would 
have  converted  the  leafehold  into  a  freehold  ; 
that  the  bilhop  of  Ely  was  a  purchafor 
of  thq  eftate,  at  a  very  great  price,  under  a 
decree  which  had  been  figncd  and  inroUed 
above  twenty  years,  and  which  had  been 
twice  allowed,  as  a  good  bar  of  the  redemp- 
tion: and  fo  it  was  held  by  the  Lords>  and 
the  appeal  was  difmiiled,  and  the  decret 
and  order  affirmed^ 
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Nor  will  a  decree  of  foreclofure  be  let  afide> 
after  twenty  years,  for  matter  of  form  only  ; 
not,  even,  although  the  eftate  become  of 
confiderablc  more  value  than  the  money 
lent  thereon:  but,  a  demurrer  to  fuch  bill 
will  be  good» 

If  tenant  in  tail  of  an  eftate,  fubjeft  to  a 
mortgage,  fufFer  a  recoveryi  and  fell  part 
thereof,,  and,  afterwards,  the  mortgagee 
exhibit  a  bill  for  foreclofure  or  fale  f  though , 
in  law,  he  hath  a  right  to  have  all  parts  of 

the 
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the  eftate  liable  to  his  fatisfaftiori,  yef,  the 
equity  is,  that  the  part  fold  ihall  not  be  in* 
tcrmeddlcd  with,  unlefs  the  remainder  be 
4iot  fufficient  for  the  fatisfadion  of  the 
mortgagee. 

On  mortgage  of  a  reverjlon^  and  decree 

to  redeem  ;   irtftead  of  the  alternative,  "or 

the   mortgagor  U  be  foreclo/edy'   the  court 

decreed,   that  the  mortgagee  jhould  Jell  to 

Jatisfy  the  debt, 

ThuSj  where  G,  being,  in  his  lif*e,  feized   How  i/* 
in  fee  in   a  reverfion  of  lands   depending  ^|"^^^' 
upon  the  life  of  //,  by  deed^  dared  the  ijth  Supra  441* 
Jtfovemberi   1 8  Jac^  mortgaged  the  lands  to 
wf.  and  K^  and  their  heirs ;  afterwards  the 
Sciortgage  became   forfeited:    then,   Jf,  by 
deed,  dated  ift  March,  22  Jacy   relcafed  all 
his  right,    title,    intereft,    claim    and  de- 
ltiatid>   irt  the  lands,   unto  ^*  and  his  heirs 
for  evrer.     J,  by  his  will,   devifcd  the  faid 
premifes  to  L.  in  fee.     L,  biding  a  merchant, 
ttnd  hid  livelihood  confifting  in  the  returns 
pf  money,  and  the  confideration  in  the  faid 
deed  of  mortgage  being    340/.  difburf^d, 
in  18  Jac,  upon  a  dry  reverfion,  exhibited 
a  bill;,  to  oblige  the  hetrs  at  law  of  the  mort*- 
g^gor  to  repay  the  money,  with  damages. 
Or,  dftj  to  have  the  lands  decreed  to  him 
to  the  end  that  he  might  fell  them  j  and  fo 
the  couK  decreed. 

H  h  2  It 
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It  fcems  not  to  be  clearly  fettled,  whe- 
ther, where  there  is  a  debt  fecured  by  mort- 
sase,  and  alfo  a  bond  debt  due  from  the  fame 
perfon,  and  the  mortgagee  exhibits  his  bill 
to  redeem  or  be  foreclofed,  the  mortgagor 
may  redeem,  without  difcharging  the  bond 
debt,  as  well  as,  that  by  mortgage ;  but,  I 
apprehend,  this  doubt  arifes,  from  not  at- 
tending to  the  diilinftion,  between  an  ap- 
plication from  the  mortgagor  ta  redeem, 
and  one  by  the  mortgagee  to  foreclofe  :  for, 
we  are  to  obfcrve,  that  the  reafon,  why  this 
rule  hath  been  laid' down  in  courts  of  equity, 
on  application  made  by  the  mortgagor  to 
redeem,  is,  becaufe  he  who  wifhes  to  have 
equity  rendered  to  him,,  muft  render  it  to 
thofe  againft  whom  he  applies  for  it.  Thus,  if 
a  mortgagor,  after  having  forfeited  his  eftate, 
in  law,  to  the  mortgagee,  by  neglefling  to 
perform  the  condition  to  which  he  hath 
made  it  fubjedt,  applies  to  equity  to  enable 
him  to  redeem,  it  is  but  juft^  that,  when 
equity  interferes  to  take  from  the  mortgagee 
the  eftate,  which  by  law  is  become  abfo-> 
lutely  vefted  in  him,  care  fhould  be  taken, 
that  the  mortgagee  is  not  prejudiced  by  its 
interpofition ;  which  he  would  certainly  be, 
if  other  debts  that  he  hath  let  the  mortgagor 
contraft,  perhaps,  in  fome  degree,  under 
confidence  that  they  would  be  covered  by 
his  former  ftcurity,  were  left  undifcharged. 
But,  there  is  no  pretence  for  the  interpofi- 
tion 
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tion  of  this  maxim,  where  a  mortgagee 
comes  to  forcclofe  :  for,  his  intention  is  to 
Ihut  out  the  mortgagor  from  his  equity, 
and  ftriftly  to  inforce  bis  own  legal  title. 
In  fuch  cafe,  therefore,  the  mortgagee 
cledting  for  himfelf,  and  chuGng  to  have  a 
ftrifk  performance  of  the  contraft,  the  only 
equity,  which  he  is  intitled  to  againft  the 
mortgagor,  fcems  to  be,  to  be  decreed 
exadlly  that,  which  the  law  would  give  him, 
and,  for  which  he  hath  ftipulated,  namely, 
the  /and^  or  the  mortgage  money y  only. 

And  it  fcems  to  have  been  fo  determin-  Sharpnell  v, 
ed,   in  the  cafe  of  Sharpnell  v.  Blake,  which,  ^  e     c 
as  to  the  point  in  queftion,  was  thus.     5,   Abr.603.3^. 
bcin^  feized  in  fee  of  a  copyhold  cftate  held 

of   the   manor  of  ,   upon  the  5th   of 

OSlober,  1725^  made  a  conditional  furren- 
der  of  it  to  the  plaintiff  S.  to  fecure  400/. 
and  intereft,  and,  afterwards,  borrowed  50/. 
of  S.  upon  bond.  Then  5,  by  two  fur- 
renders,  (the  firft  dated  26th  May,  1773, 
the  other  27th  May,  1734,)  mortgaged  his 
eftate  to  the  defendant  T.  for  650  /.  The 
29th  o(  yiugu/ly  1734,  B.  became  a  bankrupt. 
Some  time  in  OSober  foUowinq;  S.  delivered 
ejcflments  againft  the  tenants  to  get  poflef- 
fion  of  this  eftate.  Upon  30th  OStober, 
the  defendants,  T.  and  H.  as  affignces, 
gave  <y,  notice  that  they  would  pay  him  his 
money,  due  upon  the  mortgage,   the  1 1  th 

H  h  3  November^ 


Novemher  following.  Upon  the  6th  Ne^ 
vmbery  i734>  <?,  not  having  attended  at  the 
time  and  place  appointed  to  receive  hin 
money  filed  his  bill  for  a  forcelofurc, 
^.  brought  a  crofs  bill  to  redeem  5'*  mort- 
gage, upon  payment  of  principal  and  in-? 
tereft :  *?,  the  defjindant  in  the  crofs  caufc, 
infilled  upon  being  paid  the  bond  debt  of 
50/,  as  lent  upon  fecurity  of  the  mortgage : 
for,  that,  at  the  time  of  lending,  it  was  fb 
agreed  i  and  charged,  that  f.'s  mortgages 
were  only  colourable  and  fraudulent,  to 
cover  the  eftate  from  debts,  T.  was  jB/s 
fon  in  law,  and  had  made  no  proof,  in  the 
caufe,  of  the  payment  of  the  pretended  con^ 
fideration  money  for  the  t^o  mortgages : 
but,  the  Lord  Chancellor  held,  that  this 
bond  debt  could  not  pofTjbly  be  tacked  to 
the  mortgage, 

As  his  Lord/hip,  in  delivering  judg- 
ment upon  this  cafe,  obfervcd,  that  it  had 
been  fettled,  that  a  mortgagee  might  infift 
upon  being  paid  a  bond  debt  againjl  the 
mortgagor  j  that  the  cafe  was  ftill 
^^r£  et  ijid,  ftronger  ^gainji  a  fecond  mortgagee  or  aflig- 
Supra  134.     ^g^  ^f  a  commiOioa  of  bankruptcy  j  and, 

that  there  rauft  be  an  enquiry  before  the 
Mafter,  or,  by  dirc<fting  an  ifluc,  whether 
any  money  was  Jent  upon  thefe  mortgages^ 
in  order  to  determine  to  whom  the  equity 
of  redemption  belonged,  viz^  whether  to  the 

affignees^ 


I3S 
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aflignees,  or  to  the  i^aintiff  in  the  croft 
cauic,  in  his  own  private  right ;  the  deci(ion« 
as  CO  tacking  the  bond  debt^  is   not  recon- 

cilabk  to  the  obfervation  made  by  the  Chan- 
>ceIlor,  on  any  odier  ground,  than  that  of 
J?/s  being  plaintiff  in  the  bill  to  fbreclofe : 
th)it  fecming  to  be  the  only  difierence,  in 
his  Lordftiip's  mind,  between  this  cafe>  and 
the  cafe  cited  by  him  as  fettled  j  the  right 
between  the  puifnc  mortgagees  and  the  af- 
fignees  remaining  undetermined* 

This  diftinftion^    between  cafes,    where 
the  application  to  equity  is  made  by  the 
mortgagor,  and  cafes  where  it  moves  from 
the  mortgagee,  is  analagous  to  a  rule  laid 
down  on  occafions  not  very  diffimilar ;  namely, 
where  equity  is  required  to  carry  the  debt 
beyond  the  penalty  of  a  bond :   for,  where   ,  gg^  q^ 
the  plaintiff  came  to  be  relieved  againft  the   Abr.  92.  10. 
penalty  of  a  bond,  it  was  fo  decreed,  upon    j-^^   '     ' 
payment  of  the  principal,  intereft  and  cods, 
though  they  exceeded  the  penalty  j  and  the 
decree  was  affirmed  upon  an   appeal  to  the 
Houie  of  Lords.     So,  where  lands  were  ex- 
tendedj  on  a  ftatute  or  judgoient,  at  much   i  EqrCa. 
lefs  than  the  real  value,  and  the  conufor  came  ^\l*  9«.8- 

t        1  r  ^  Vcrn.  350. 

into  equjt/i  to  make  the  conuiee  account  ac- 
cording to  the  real  value,  he  could  not  be 
relieved,  without  paying  all  that  was  due  for 
principalj  intereftj  and  cofts,  although  they 
exceeded  the  penalty:  but>  where  the  ven- 

H   h  4.  dor 
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dor  of  lands  entered  into  a  recognizance  of 
lOcoA    for  quiet  enjoyment,    which    was 
forfeited ;    though  the  lofs,  the  vendee  ,fn-. 
ftained,  was  much  greater  than  the  penalty, 
yet,   upon   application,  by  him,  the  court 
would  not  go  beyond   it.      And  where   ^ 
truftec  of  a  recognizance  releafed  it,  with- 
out  any  confideration ;   upon   bill    by  the 
€ejlui  que  truft  againft  the  truftee,  the  court 
decreed  him  to  pay  the  principal  and  in- 
tereft,  fo  as   it  exceeded  not  the  penalty. 
And,   even,  where  a  fettlement,  or  devife, 
was  made  of  lands  for  payment  of  debts, 
and  there  was  a  bond  debt,   the  intereft  of 
which  had  over-run  the  penalty  ;    although, 
fuch  conveyances  for  payment  of  debts  are 
conftrued  favourably,  yet,   the  creditor,  or\ 
a  bill  brought  by  him^  was  reftrained  with- 
in the  amount  of  the  penalty.     The  rcafon 
why  this  indulgence  is  given,  00   applica- 
tions by  the  obligor,  and  uniformly  object- 
ed to,  on  fuit  of  the  obligee,  is,  becaufe  the 
obligee  has  chofen  his  own  fecurity,    and 
made    himfelf  judge  what  reconripence  he 
fhall  have,  in  cafe  there  bq  a  breach  in  per- 
formance of  the  agreementj  and,  therefore, 
there  is  no  equity  to  enlarge  or  better  his 
fecurity :    but,    where    the   obligee  is  de- 
fendant, he  is  intitled  to  all  that  is  duq, 
before  any  equity  can  arife  in  the  obligor. 
So,  in  the  principal  cafe,    the  mortgagee 
having  contented  himfctf  witK  a  bpnd  for 
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the  latter  money  lent,  there  is  no  reafon 
to  better  his  fecurity,  by  tacking  it  tb  the 
mortgage,  and  making  it  a  lien  on  the  land, 
which  he  might  himfclf  have  done, 
had  he  thought  proper,  either  by  a  new 
mortgage,  or  an  indorfement  upon  the  0I4 
one. 

And,  I  apprehend,  the  law  would  be  the 
fame,  although  the  fubfequent  debt  were 
by  judgment,  or  recognizance:  for,  fuch 
creditor  cannot  be  called  a  purchafor,  nor 
does  he  lend  his  money  upon  the  immediate 
view,  or  contemplation,  of  the  cognizor's 
real  eftates  and,  though  the  cognizee  has, 
thereby,  a  li^n  upon  the  land,  yet,  that 
arifes  from  the  operation  of  law,  and,  not 
from  any  fpecifick  agreement  between  the 
parties  :  and,  therefore,  if  the  principle  be- 
fore Hated,  viz,  that,  on  a  bill  to  foreclofe, 
the  mortgagor  may  redeem  on  performing 
his  original  contraft,  viz,  by  payment  of 
the  mortgage  money,  without  having  any 
other  terms  put  upon  him,  be  true,  the 
mortgagee  will  be  left,  as  to  his  judgment^ 
to  his  remedy,   at  law. 
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accounts 

UPON  an  elegit,  or  extent,  at  law,  or, 
in  equity,  195—196. 
Between  the  nmortgagce  and  affJgnce,  wilj 

not  bind  the  mortgagor,   383. 
Not  decreed  againft  th^  mortgagor  during 
the   time  be  is  left  in  poffeflion   of  the 
mortgaged  premifes,  42 1 , 
Decreed  againft  mortgagee  from  the  time 
he  enters  and  takes  pofleflion  421, 

- ■ '  againft  mortgagee  put  into  poffeflion 

immediately  on  a  mortgage  made   422, 
223. 

on  W^ljb  mortgaces-~if  the  pro«.r 
fits  greatly  exceed  the  intcrcft|  ^z^^ 

Stated 
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Stated  between  the  firft  mortgagee  and 
mortgagor,  when  there  are  feveral  mort- 
gages, will  bind  the  reft  if  there  be  no. 
fraud  or  coUufion,   428,  429, 

Between  the  mortgagee  and  affignee,  will 
not  conclude  the  mortgagor,  429, 

Againft  affignee,  after  feveral  afTignments, 
will  be  confined  to  profits  after  his  own 
time,   429,  430- 

Taken  by  a  Mafter,  upon  a  decree  in  which 
an  infant  is  plaintiff,  will  bind  the  infant, 

4JO. 
When  annual  refts  made  in  taking  the  ac- 
count,  431. 

Vide  gBOJtffafiC- 

Not  tQ  be  prefented  to  by  mortgagee  91. 
» by  mortgagor,  at  mortgagee's  no- 
mination 9a. 

Will  be  fold,  on  application  of  mortgagee 
to  Chancery  92, 

allmlnlarato^ 

of  mortgagee,  intided  to  lands  mortgaged, 

if  not  redeemed   271,  272. 
>■  de  bonis  non  is  alfo  fo  intitled  27 1; 

272. 
•— —  intitled  to  lands,  although  there  be 
a  releafe  or  foreclofure,— -if  mortgagee 
not  in  pofleflion,  272. 

Though 
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Though  the  heir  of  copyholder  (mortgagee) 
admitted,  fhall  have  the  land,  273. 

Vide  cwcuto?^   pecfottai  caate, 

fo^eciofure. 

That  the  mortgagor  fhall  poflefs  the  pre- 
mifcs  without  account,  until  default  of 
payment  of  intereft  of  mortgage,  8. 

To  make  the  mortgage  abfolute,  on  pay- 
ment of  a  further  fum,   if  the  debt  not 
paid  at  the  day,  void,  20,  21,  22, 

For  pre-emption,  in  cafe  of  fale  of  the  prc- 
mifes  mortgaged,  not  illegal,    22, 
But  it  mull  be  taken  advantage  of  in  pro- 
per time,   23. 

Subfequent,  made  for  an  abfolute  purchafe, 
independent  of  loan,  though  there  be  a 
declaration  at  the  time  that  the  mortga- 
gor may  redeem  at  a  period  certain,  will 
be  valid,   24. 

But  the  time  muft  be  ftridly  kept   to, 
24. 

After  releafe  of  equity  of  redemption,  to  re- 
deem at  a  time  certain,  good,    25, 
But  the  time  muft  be  obferved,   iiiJ. 

^eftricfting  the  redemption  to  a  time  cer- 
tain, if  the  mortgage  between  perfons 
of  the  fame  family,  good,  26,  27,  28, 
29. 

That 
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That  the  cftatc  (hall  be  irredeemable  aftCf 
the  death  of  the  mortgagor,  if  made  with 
a  view  to  a  family  arrangement,  is  bind- 
'Pg>  29,  30. 

If  not  purfued,  the  eftate  will  become  abfo- 
lute,  20,  30. 

For  a  purchafe,  defeazeable  on  repurchafe^ 

31—47-' 
A  note  of  hand  confidercd  as  an  agreetncnt 

for  a  mortgage,  199, 

Parol,  may  be  made  to  alter  the  rate  of 
intereft  fettled  by  a  mortgage  deed,  417, 
418,  419,  420. 

Vide  ewnente. 

Vide  Settlement,  feme  Co&ett 

attafntier. 

Vide  EeHemptfOn,  equity  of. 

9iret0« 

In  law,  and  in  equity,  how  diftinguiffaed, 

JIG — 116. 

Tide  cquftp  Of  EeUemptfoit. 

atSgneejS. 
Vide  OBanlitupt,  ^ojtffagc. 

SfRgnee  of  Mortgage. 

Vide  intetea,  account 

aOTgn- 


t    479    1 

aiUgnnient. 
Vide  Cecrnis  for  |?earu. 

Vide  jaiftttcGf- 
"Bankcup^ 

His  afljgnccs  may  redeem  a  mortgage  made 

by  him,  97. 
■  may  apply  to  redeem  if  his  heir  will 

not,  I20* 
Part  of  his  creditors  may  apply  to  redeem  if 
the  reft  difagree  to  it,  i  !2o>  1 2 1  • 

Vide  ^BatOtt  and  feme. 

"Baniiruptcp. 

Commiflion  of>  iflTued,  prevents  tacking 
prior  and  ftibfequcnt  fecurities,  223 — 425. 

A£t  of,  not  implied  notice  to  a  purchafor^ 
:»50. 

oearon  and  fernr- 

Htifband  cannot  make  a  mortgage  of  hit 
wife's  freehold^  to  bind  her  after  his 
death,  303. 

Unlcls  by  fine,  in  which  (he  joins,  304^ 
And  fuch  fine  will  bind  her  truft-eftate, 

304. 

Covenant 


Covenant  by  hufband  and  wife  to  levy  a  fine> 
not  binding  upon  her,   if  he  dies  before 
the  fine  levied,  305. 
Inftance  of  a  cafe  of  the  above  defcription 
referred  by  the  court  to  arbitrators,  306. 
After  coverture  determined,  afts,  anmounting 
to  are-execution,  by  the  wife,  of  deeds, 
by  which  her  cftate  his  been  alienated, 
during  coverture,   will   give  fuch  deeds 
validity,  307. 
Hufband,  making  a  fettlement  on  his  mar- 
riage, in  confideration  of  his  wife's  for- 
tune, Ihall  have  mortgage  money  due  to 
her,  314. 

Not  if  fettlement  were  in  confideration 
of  part  only,  316. 

',  entering  into  an  agreerricnt  for  a 
fettlement,  will  be  intitled  to  her  portion, 
although  fhe   die  before  the  fettlement 
can  be  made,  317, 
Exception  to  the  above  rule,  3 1 7. 

•" :•  (hall,  have    mortgages  due  to   his 

wife,  aschofes  in  aftion,  318,  319,  320, 
321. 
"  cannot  difpofe  of  her  mortgages,  fo  as 

to  bind  her,  unlefs  upon  valuaJDle  confi- 
deration, 321. 

Yet  if  his  creditors  get  into  pofleffibn 
thereof,  the  court  of  Chancery  will  not  in- 
terfere to  wreft  fuch  fccurities  from  them, 
323. 

Nor 
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Nor  will  the  legal  eftate  thereof  remaining 

in  her  proted  them,  324. 
Othcrwifc  it  is  if  there  be  articles  making 

them  a  provifion  for  her  324. 
Or  if  the  creditcws  cannot  get  at  them  with- 
out the  interpoiition  of  the  court,  325, 
But  the  creditors  (hall  have  tile  intereJl  duN 

ing  their  joint  lives,  ibid. 
Court  of  equity  will  afllft  an  afligntes  from 

hufband,  of  a  fpecific  intereft,  3^5,  326. 
Cafes'  of  a0ignee  of  bankrupt,  and  fpecific 

aflSgnee reconciled,  326,  327,  328« 
Huibafid  by  depofiting  his  wife's  mortg^l^e 

as  a  fecurity  for  a  debt^  though  no  con^ 
-;     vpya^cc  thereof,  binds  her,    329,  330, 

^Mortgage  fettkd  on  wife  after  marriage, 
void  ag^inft  creditors  of  hufbapd,  331, 
-,.332:    ::.  ,       -      ' 

"Bonn. 

->     c  -     Vide  iE:aeWn5. 

Contiftfoh. ' 

Ajinexed  to  an  eftate  mortgaged,  difchargcd 
/by  tender  and  refufal  at  the  day  linntcd 

for  payment,  5. 
Differently    conftrued  when   to   create   an 

eftate  and  when  to  deftroy  it,  6,  7. 
Anine^ed  tQeftates  mortgaged  confidered  to 

bj^of  the  former  defcription,  7. 

I  i  .    COIV 


Bid,    if  it  rendpr  th?  j^nftpimcat  tPWlfy 
void,  155*     : ;    :i;*  ••;  •  • 

Vide    fetu^-Csftecc     anmfttfaeatai, 
jFoKClarure* 

• 

That  the  fnortgagor  Ifliall  convey  ^  the  fee 

fimple  of  thje  pranwfes  mortgaged  to  the 

•  mortgagee,  on  default  of  paytnent  «t  the 

timeftipukted,  ^.  ^ 

,  ,    ..  ■  tnoBty  fljall  lay  upon  the  4ands for 

a  fpccific  time,  9. 
To    rcftrain   the    equity   «f   re^prnptioo, 

go— 37. 
For  re-payment^  not  ncceffary  to  the  con- 

ftitution  of  a  mortgage,   36. 

But  the  abfence  of  it  may  be  material,  to 

explain  the  m^une  of  the  c;9ntraa,  3a— 36. 

Vide  Cam  foi  ftwa* 
Vide  fSietfonal  <Sftftte,  I8U«1  ^tiate, 

^Xi^*    Tenant  bf .  . 
May  be,  of  a  mortgage  in  fee  filf  d*  miff* 


t  ^  1 


*•    /l 


Cuffonmtp  CSatej^' . 

£4^k^  of  reckn^ptlod  thereof  t^Ul  follow 
Che  heir  by  cuftorHi  98*  * 

r 

Vide  f  orfc. 


4     /• 


Vol«nt^iy>  with  powcf  of  revocacioDj  will 
not  be  revoked' by  mortgage^  *  itiade  Tub-* 
fcquf  nt  chcf  eto^  13* 


Vide  Title  Drtll0^ 

Biftindion  between  a  mortgage  at  common 
Jaw>  for  fecuring  a  debt  or  duty^  and  fof 
fecuring  agratuicy^  as  to  thi  elfe<Stofa 
tender,  s,  6. 

DfCCee,  in  rem* 

Vide  CacWuij;^ 
©etjfff^ 

Nbt'rcYoked  by  mortgage,  made  fubfequentj 

<:kk^P^o  tantoy  12,  13. 
May  be  of  aa^eq^ity  of  redemption^  98^ 
By  mortgagee,  of  lands  mortgaged  to  him^ 

152, 

I i  a  How 


[   .4*4   .3 

How  to  be  worded,  to  pafs  mortgaged  pre- 

mifes,  152— i6x. 
Of  mortgage  in  fee,  and  for  years,  were  forr 

merly  differently  confidcrcd,   15a,  .1.53  • 
,    But  that  diftiniSkion  is  now  removed,  1 5.6* 
Of  all  a  man's  lands,  tenements,  and  here-^ 

ditaments,  will  not  pafs  mortgages,  loi 

—156. 

Not,    although   a  foreclofurc    obtained, 
aftej  the  will  rrade,    101. 

^^f  if  the  teftator  had  no  other  property 
,  ahf?ycring  that  defcription,  .I56, 
Of  lands  mortgaged,  will  not  make  the  heir 

of  the  devifor  liable  to  a  decree  to  fore- 

clofe^  i6r.     ' 
Of  money,  on  mortgage,  docs  not  carry  the 

intcreft  due  at  the  death  of  the  teftator, 

162.     ^  .  -* 

Of  mortgaged    lands,    is  not   within   the 
,    ftatute  of  frauds,  i64~i66. 
■  Made  previous  to  foreclofurc  wilKiot 

carry  them  to  the  devifee,  165,  166. 

As  real  eftate  will  make  them  pafs  as 


fuch,  274. 

Of  rents  and  profits  of  land,  for  payment 
of  debts  at  a  day  certain,  will  authorifc 
the  devifees  to  mortgage,  94,  95. 

6f  Jaftds  pur  autre  vie,  will  be  Tc voiced,  iiy 
the  devifor  purchafing  the  inheritance 
thereof,  after  the  making  the  will,   361  •  T 

vide^tatutc  of  ItauW*  •  - .  •• 

*    •  DeWfe 


f    4»5    ) 

pefiife  fpccific. 

A  devife  of  all  a  man's  real  eftates,  is  a  fpo<^ 
cific  devife,  346. 

;  of  all  the  reft  of  a  tcftator's  Und  in 

fee,  is  not  a  fpccific  devifc^  348. 
Rcafon   of  this  diftinftion  between  the 
above  devifes,  348. 

to  an  heir  at  law,  if  the  defcent 


broke,  and  he  take  by  purchafe,  is  a  Ipe- 
:.    cific  devife,  348,  349. 

Vide  Pf rfonal  eifate* 

Of  land,  Ihall  have  thepcrfonal  eftate  of  the 
land  a][)plied  in  eafe  of  the  real,   334 

-  •■  ■■  —  not  liable  at  commpn  law,  to  con- 
tribution for  payment  of  the  devifqr'i 
debts,  ip  fa:your  of  the  heir,  362. 

-  liable  to  debts  of  Ws  devifor  by  4  6f 


5  /^.  6?  M  c,  14.  363.  364,  ^e^^  365 

Vide  i^atKmal  enate,  ^ojtiraffj,  $m 


cloOire,. 


IDofper* 
Vide  feme  CoHett. 

^Irflmentv 

Vide  foaetiofurr. 


Mortgagor,  in  poffeffiDii,  Way  V6tc  it  dec* 
tion  for  ^  member  of  p^f Karilent,  72, 

Mortgagee,  having  been  \ti  p6ffe(fion  feven 
years  before  the  cfeftion,  will  be  qualified 
to  ftand  as  a  canclicjatt,  thereby  96, 

Tenant  by  elegit,  may  redeecn  ^  mortgage 
made  by  his  debtor,  99, 

CmMcmentjs. 

May  be  taken  by  the  mortgagee,  on  cviSion 
>pf  the  mortgagor,  and  the  produce  thcrc-r 
hi  appKed  towards  payment:  of  the  debt 
by  mortgage,  67,  68,  69. 

Sold  and  carried  away,  may  be  followed  by 
the  mortgagee,  though  in  potfgflion  of 
the  pufchafpr,  69. 

Cntlltp.     Courts  pf. 

Differ  in  their  degrees,  according  to  the 
parties,  from  whom  the  application  to  the 
court  originates,  8q,  81, 

If  the  equity  is  equal,  will  leave  the  parties 
as  they  find  them  8i. 

Cauftp  of  Eetiemption. 

Vi4e 


i  u 
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Vide  Be)Kttipt(on. 

Vide  perronal  CSate. 

Cffate  im: 

Vide  teal  Cif  ate. 
Cttftwnce. 

Parol,  may  be  given  to  prove  a  mortgage 

difchargedy  47>  4-%  49>  50* 
■  not  admiflible,  between  two  mort- 


gagors, to  difcharge  the  aflets  of  one  of 
them  deceafed  50,  5 1 . 

to  Ihew  that  where  two  perfons  are 


made  joint  estecutors,  and  one  of  them  is 
indebted  to  the  tcftator,  the  teftator  in- 
tended, thereby,  tb  cancel  the  debt,  ^i, 

51-57- 

''  may,^  in  fomc  cafes,  be  admitted  to 


eitplain    matter    contained   in  a  will  or 
inftrument,  55,  56. 

•  '■'  or  in  agreements,  57>  58,    ' 
-*—•*-  or  that  an  abfolute  inftrument  was 


intended  a  mortgage,  57,  58. 
A  mortgage    is  ffimd  fade  evidence  of  a 
debt  96. 

€]Cecutiom 

Writ  ofy  muft  be  fued  ouir  by  a  judgment 
creditor,  before  he  can  redeem  a  mor*t- 
g^gC)  made  by  his  debtor,  99^ 

I  i  4  €mixtoi 


C   48?   J 

« 

Intitlcd  to  hayc  his  tcftator*s  money,  on 
mortgage  ^05—270.    436,  4^7. 

■  though  the  mortgage  be  in  fee, 

and  the  heir  of  the  mortgagee  had  re- 
ceived it  before. application  by  the  exe- 
cutor, 270. 

notwithftanding  he  has  a  fpecific  bc- 


qucft  271. 

Vide  amtifnffftatoi  JFojetlofurc. 

Cjctent. 

Vide  Cacitfng^SluDgment'dtatute. 

May  redeem  her  eftate,  mortgaged  by  her 

.  hufband,  although  twenty  years  pafa 
without  payment  of  intereft,    138. 

Joining  her  hufband  in  a  fine*,  ipay  bar 
herfelf  of  all  intereft  in  his  eftate,  276, 
277j  278. 

May  incumber  her  intereft  in  his  eftate  there- 
by, 278. 

Sjtiall  redeem,  on  an  agreement  with  her  huf* 
band,  for  that  purpofe,  278. 

But  fuch  agreement  for  redemption,  frau- 
dulent agairift  fubfequenc  creditors  of  her 
huft)and,  as  to  the  equity  of  redemption  of 
the  whole  eftate,  279, 

ShaU 


^  Shall  have  dower*  fubjcft  to  fuch  creditor's 
claims,    279. 

Not  barred  by  finCj  if  intended  otherwiicj 
279,  lio. 

jfointrcfs^  paying  off  the  mortgage,  fhall  hold 
Qver  until  re^paid  with  intereft,  ^  aSo. 

Having  fettlement  on  articles,  only,  wiH 
make  no  difference  as  to  thi$>  281* 

Shall  be  poilponed  to  mortgagee  previous  to 
her  fettlement)  until  he  be  fatisfied,  as 
well  for  money  lent  after,  as  before  fet-^ 
tlementj  981. 

Shall  be  poftponed  to  mortgagee,  if  her  fet- 
tlement made  after  marriage  and  volun- 
tary, although  he  has  notice  of  it,  282. 

Creditor  by  bond,  giren  before  ni(;^rriage, 
Ihall  redeem  2  «  2,  2 83. 

Shall  redeem,  though  part  of  the  eftatc 
mortgaged  be  copyhold,  283; 

Jointrefs  of  part,  intitled  to  redeem  the 
whole,   28^, 

Joining  her  hufband  in  mortgaging  her  join* 
ture  after  marriage,  (hall  contribute,  on 
redemption,  one  third,  and  till  ihe  redeenv 
muft  keep  down  the  intereft,  284. 

Shall  be  intitled  to  money  lent  out  -upon 
mortgage,  by  her  hufband  in  their  JQint 

A    names,  by  furviyorfhip  284,  285. 
Not  againft  his  creditors,  285. 

$hall  be  endowed  of  ttfe  equity  of  rer 
4emption  of  a  mortgage  tcrmji  285,  286, 

287. 

3  Shall 


her  way>  286. 

Diflinftton  as(  to  iathfied  Or  ufii^cisfi^^  f^r^, 
aSy. 

Sh^B  ft6t  be  endow^ii  irf^^rt  ^vfttrrf  rfc- 
demptioi^  df  a  mdrtgjjge  ii^  fety  i^J^— 
299.  • 

Unleis  tindef  patttclri^  cifeiaiilflSMice^y  ^00^ 
301,  302?-  , 

Joimng  m'm<:)ftgagd  rf  hef  ^ftitc,  bed<>tne$ 
liable,  if  part  piid  bffj  ft^ft^fher  Aii!Fi4  Bor- 
rowed, thereon,  by  her  hufb»rld,   308. 
ftkhowgh  fhc  bt  h6t  con^fenting,  ta  fych 
further  mortgage^    3^09. 

Shalt  have  her  hirfband's  perfonal  eftate  firft 
applied  m  difcharge  of  her  land*,  ilFiorr- 
gaged  by  hitn  ^rthher  Wdfew,  J<^, 
Thoflgh  part  bdquea«h€d  td  a    <5h^fiiy, 

Shair  ftot  he  deprived  ^  o£  h&  right  df  re- 
demption of  her  eftate,  by  vague  Words 
0ti  ati  4ffignme»eof  fuch  m6rtgagey  jici^ 
3*1. 

<$haU ^dd^rti^  id  f^ch  c^e^^tkimghth/ttik  be 
no  agf^n^cerc  for  tfotpurpofe,    352, 

•SBiall  ^and  ih  pUt6  of  tn6rtgQgtCi  ok  rt^ 
diBmjptioti,  znd'ht  Tutisfiid  tM^titoiley, 
paid  by  her  to  ^itiortetatei  her  eftiate,  but 
of  his  aflecs,  ^  ihidC  ' 

C?eatitig.  t  i!A<)r{gigee'  of  a  term  for  years 
cnitlof  her '^ffaic^i  tR^' ^irrfR^^;  & 
will  attradt  the  redemption,  313,   •' 

Leaving 


I 

\ 

I 


Leaving  \ttt  claii^  ciprm^nt/  /haU  fe^tivs 
intereft  from  her  hufband's  reprefcntativ^s, 
0ti}jf  from  tht  time  of  difcovering  15, 3 14^ 

Vide  jf  ojeclofure. 
iTfne, 

And  itoa-ckim  by  f hie  mortgagor  in  pO0efll- 
Oft,  no  bar  to  mortgagee,  69,  70. 

•« : —  by  the  mortgagee  lu  poHeffion^^ 

no  bar  tp  mortgagor,  95  0 

Vide  jfeme  Coftett. 

Will  not  be  decreed  againtt  the  heir  of  the  ' 
devifor  of  premifes  mortgaged,  271,  272, 

The  nature  thereof,  432, 
Not    decreed  until   time  for  payment    of 
the    mortgage-money     be  p*Sed,   432, 

433- 

On  a  bill  of  fpreclofure,    the  title  of  the 

mortgagee  cannot  be  inveftigated,  433. 
Mortgagee  may  bring  an  ejcftment  at  law, 

and  exhibit  a  bill  for  foreclofure,   at  the 

fame  time,  433,  434. 
Exception  to  the  above, .  434. 
Decree  of-r-refufed   if  the  mortgagee  zSt 

inequitably,  434^  435%. 

Decreed 


[    49»    ] 

Decreed  againft  copyholder  before  admit- 
tance, 435. 

I/' mortgagee,  party  to  a  bill,  praying  re- 
lief is  the  fame  thing  as  praying  to  re- 
deem, and  fuch  bill  difmilTed,  is  equi- 
valent to  adecree  of  foreclofuirc,  ibid. 

The  executor  of  the  mortgagee  muft  be 
party  to  a  bill  for  foreclofure,  as  if  he. 
be  not,  it  will  be  a  good  ground  of  de- 
murrer, ibid.- 

So  if  it  come  out,  on  the  hearing,  that 
executor  of  mortgagee  is  no  party, 
caufe  cannot  proceed,  436. 

— —  but,  mortgagor  need  not  be  a  pai 
ibid. 
'  Obtained;  on  a  bill  exhibited  by  the  h 
at  law  of  the  mortgagee,  will  be  goi 
though  neither  his  executor  or  admi 
ftrator  be  party,  ,fj6,  437. 
For  heir  ihall  have  the  land  on  payi 
the  money,   ibid. 

Decreed  and  pleaded  in  the  common  fon 
■with  an  averment  of  non-payment  of  ll 
money,  &c.  but  no  final  order  for  for 
dofure,  was  held  not  to  be  good,  457 

— —  at  a  ptriod  certain,  the  time  muft  I 
computed  according  to  calendar  mbnth 
ibid. 

— — —  againft  tenant  in  tail  of  an  equity  < 
redemption,  will  bind  his  iffue  and  thol 
in  remainder,  4'38,  439. 

Deer 


t    4$3  ll 

I>ecreed,  againft  tenant  for  lilc^  the  remain* 
derman  ought  to  be  a  party,  440. 

May  be  decreed  (when  there  are  feveral 
incumbrancers^  fome  of  whom  are  not 
made  parties)againfl;  thofe  brought  before 
the  courtj  440,441. 

But  thofc,  not  parties  to  the  fuit,  will  not 
be  bound,  ibid» 

— — in  favour  of  a  devifce  of  a  mort- 
gage, on  a  bill  exhibited  againH:  the 
mortgagor,  though  the  heir  of  the  dcvifbr 
no  party,   44  »• 

-■■  -■* againft  an  infant. 


But  he  will  have  a  day   to   fliew  caufe 

againft  the  decree   when  he  comes  of 

a^e,  44^- 
How  fiich  decree  expreffed,  ibid. 
In   what   manner  the    mortgagee   ic  to 

proceed  thereupon,    442,  443. 
How  far  the  infant    may    impeach  the 

decree,  ibid. 
Notdccrecd  againft:  an  infant,  where  the  nfort- 
gage  depended  upon  a  difpu table  title,  443. 
Decreed  againft  a  fcnie  covert,  and  flie  fliall 
have  no  day  after  the  coverture  to  (hew 
caufe  againft  the  decree  445. 
Cafes  of  infant  and  feme  covert  diftin- 

guilhed,  445,  446,  447* 
Exception  in  favour  of  feme  covert,  in  cafe 

of  fraud;  447,   448. 
Decree    of,    opened,     on    unfair  conducl 
IheWn  on  part  of  the  mortgagee,  448, 


Decree 


'f    4514    ] 

"  tJeertc  tify  opened,  \{  ihttc  be  fobfci|ueftt 
inctimbrancers,  not  parties,  449* 
But  the  firft  mortgagee  Ihall  be  allowed 
all  expences,  449,  450. 

Decreed  at  a  time  certain,  —the  time  may 
be  renewed,  de  die  in  diem^  4C0* 

■  ■  ■ — .  though  fuch  decree  figned  and 
inrojled,  yet,  the  time  renewed,  it  ap- 
pearing the  mortgagor  was  prevented  by 
Inevitable  heceffity,'  45'!.    ' 

decree   not  opened,  in  favour  of  a 

1  •      •'  ■»- 


mere  vplunteer  4c  i. ' 
l^ot  decreed  on  /F^^'  mortgages,  451* 
Obtained  by  a  firft  mortgagee  againft  a 
lecond  mortgagee,  will  be  opened  in 
favour  of  fuch  fecond  mortgagee,  if 
the  land  be  afterwards  devifed  by  the 
firft  mortgagee  to  the  mortgagor,  451, 
452.    . 

Will  be  opened,  if  the  mortgagee,  after  a 

decree  to  foreclpfc,  take  out  procefs  upon 

any  cpunter-fecurity,  453. 

But  a  bill   of  revivor  and   fupplemental 

bill  will  not  open  a  fofeclofure  453, 

4S4>  455- 
Opened  after  16  years  upon  the  ground 
of  fraud,  455,  456. 

Not  opened,  after  6  years,  when  decreed 
byconfent,   456. 

Decree 


•  [    495  •] 

<  •  .» 

Drcrcc    not    openc^j  • .  :nptiyiiil^/lan4iDig   ^ 
colourable  acquicfccjice  1^9  th^.nrv>rfgagce, 

457- 
— — —  upon.<h^,grQWj(ipf.c^cr-value,  or 

even  of  a  parol  agreement  to  that  effeft, 

^uare  if  the  application   had  been  by   the 

mortgagor^  461.  '  ' 

■  •  •  afttr  a  'foreclorurc  made  abfoltrtc, 
and  many .  year?  pofleffion, '  becaule  the 
mortgagee  called  it  a  debt  in  lii^  will,  46  r, 
462,  463,  464.  ' 

Pccr^e  of,' not  fejc  -ajfidc  t^fiqcp,^.  mi^jr  for 
matter  of  form  9nly,  466.    .    ',. 

■  —  will  not  be  made  againft  part  of 
the  lands  mpt^gp4^  fold  |X)  a  purchafor, 
if  fufEcient  be  left  unfold  to  fatisfy  the 
mortgage,  4^7 . 

Not  decreed,  of  a  reverfidn,  but'  the  decree 
win  be,  thai  die  mortgagee  AiaW  fdl,  467. 

If  mortgagee  apply i;Qr-4  decree  to  foreclofc, 
he  (hall  not,  on'  redemption,  tack  other 
inooey  lent  on  bon^«  ifec.  to  iii|f»»CT-» 
gage,  468,  469,:47o,  471,  rf7a.  . 


<  >    ' 


t   •  <4<  I. 

»  • 
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poftpone  prior  incumbrancers,  169,  170, 

17X1  172.  ' 

Exercifed 


C    49«    1 

Exereifed  when  within  the  ftatute  agaihft 
fraudulent  mortgages,  148— 151. 

Vide  fOlttlOtatt. 

JTcauH^  Stat.  of. 

Doth  not  extend,  to  agreements  between 
mortgagors  and  mortgagees,  as  to  mort- 
gages, 47. 

•— - —  to  trufts  admitted  by  the  truftee,  59. 

pelt. 

Vide  pecronal  (Sffate,  Cmutoi, 
aomfntffratoi.  ifoieclornte. 

ancumlitrancejei. 

Of  the  mortgagee,  made,  while  in  poffef- 
iion  of  tbq  mortgaged  premifes,  bound 
the  mortgagor  at  common  law,  7,  8.  . 

Cannot  be-  foreclofed  without  day  to  ih<w 
caufc,  44!i,  .443,.  444,  ^      .. 

But  a  fale  may  be  decreed  of  the  mortgaged 
lands  without  making  infant  party,  if  the 
purchafor  be  fatisficd  therewith,  444. 

Vide  3inter^>  jToieclofute,  Cenant  fit 

Ca«. 

SnittttSfon* 
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.  <  .  /    * 


•-tc: 

•   ^  •   «  a 


f 


^fHfUl^^  perpetuaL 

Will   fee  -decreed,   againfl:  a  prior  incum- 
■   bfanCer"pTa<*l^fmg    fraud,    to    deceive  a 
ftii)l^ijertt  ififculmlfe  170,    171. 

'  vide^mtiae.  - 

3fnn3  of  Court.      ' 

Yide: 

■  ^^  ->  ^  < . 

Above  e^fer  cent,  per  annum  either  referved  of 

'  taktr'tfj'-by  i2'-Jif^'e,Jt.'2.  c.  16.  renders  all 

aifurabces,  sttld  (ediirities  for  the  loan  of 

."     AbA'eJ'i   v^i*,  y)i. 

Allowed,  at  the  \ra4c  ^^"per  iiiif.  ^j^'ajfnum, 

• '.^  ^etesV  corttii^cd?  Irreviaui  -to  li    /fnne, 
--'    i?»8^^^  ^efti'^  ie^lft^^  rath-  aiioikd  at 

thttlmeoftkti^nlWnlkd^,  379. 

•■^  RHenfed  at  5  k'^hkii  Wrth'eond«i<wto 

"■-• -ac(icpt-4,^}f 'p'btta^aUy  pAHJ'wU--m)t  be 

reHfrfced  agaiftftf  iriebarte^pj^i-^d^ntra— if 

'"34'^*;^i*«^?be'r«fe'yed;  €bH<ii«loncd;tAat  if 

-  jidtS^  -^lidfoailf •'::^aiai-  k  'fti^"  rtft    to 

\-  fe«»()<rotf-^?«tfiei(*^  4  ebveri«fft  fbrthc 

Or  if  the  intereft  be  raifed,  on  a-  new 
afifeiflE«i|fi -Irf  cbhfiderdtisn  of  ftsrbe^r- 

.^An«H*«il?  <«:«ic<i&fik'b^©re'  a-?»*lft^r;  on  a 
mortgage  upon^^raofiisy-paiii  as^'Jbrety, 


^  v>  J  < 


•*^T/ 


t  498-  I 

Allowed  on  an  afllgnmenti  made  with  con* 
currence  of  the  mortgagor^  upon  all 
money  paid  by  the  aflignee  that  was  due 
to  tl>c  mortgagee,  383,  384,  385. 
Excepuon,  if  on  colourable  affignment 
only,  383. 

On  intcrcft  allowed,  where  there  were  feveral 
creditors,  a  fale  diredb^d,  and  one  ere* 
ditor  purchafcd  by  confent  of  the  reft, 

•^  o  s  •  ■  •      ••      » .         *•  '  ■ 

— —  not  allowed,   merely,    becaufe  the 

mortgage  is  forfeited,  2^^f  3^7*    ' 
Becomes  principal,  .upon  a  Mafter's  report, 
.  cpniputing  intereft,  387.  ..^ 

'  But  the  repqrt  muft  be  confirmed,  387, 388. 
Exception  if  fuit  Ijie  fpr  a  fale,  3881  2%s* 
^Prjf  the  {account  i^forc  a  Maimer  be 
agarnft  an  infant,  .389>  3909  391. , 
,  Oxi  interelt  allowed  againft  an  infant,,  upon 
;    a  Mafter's  report,  if  ^hg  fuit  bcinftituted 

by  the  infant,  39  i,K39aj  J9Jr  JfMir  i 
\  0r  \i  thejnfanih^gree  to  allow  Jntereft 
pp.  inpcreft,  :and  is.  bencfitedt  thereby^,  J94, 

395-  '  .     c    •>, 

•^-^  not  allowed  jupw;  account,  %n^  by 

the  mortgagor^  admitting  fa  inuch  Jntereft 

•due,  396.  /.  ..  t   .  :.    /J 

.rrr — allowed  upon  ^:foyexM^t:iii  ^a  deed 

mortgaging  a  bare  reve^fioa  fon  (payment 

of  intereft  upon  which  .  dejb.t  /firoyld;  If e, 

— not  allowed  upoaan  agreement  for  it^niade 
« ju.the  time  of  the  mmt^ge,  but  the  agree* 

2  ment 


ment  muft  be  made;  after  intcreflr  grown 

dtie^   339,  399. 

l^pcti  if>t?rcft  not  allowed,  becaufe  intcrcft 

in  arrcar  when  a  mortgage  paid  ofF,  399, 

allowed,   upon  money  expended  in 


Tr-i»**  .J 


fupporting  mortgagoif's  right  to  the  eft  ate 
iinortgaged,  399^- : 
Muft  be  kept  down  by  tenant  for  life>  and 
.ifiK-omit,  tenant  for  life  may  CQi^pe) 

him,  in  equity,  fo  to  do,  399,  .400. 
Nat  charged  upon   a  fccpnd  mor^agee,  to 
keep  him  put  pf -pptfleflions  if  ^ftmor^- 

'  6^^%'f^^^>:^^4y^(p^^^^^i  fiiffer  mort* 
gagor  to  tak?  tb^  pto^^i  410,    ;  r 
Aai^tefervcd  in  ai,i^rtg^e-deed>.  may,  be 
-  S}F?^^'  Py  a  p^aj^ .  agjfcem^nt,  4 17,  41 8, 

On  mortgage  money,  which  is  in  fettlement, 

*  in  i;sfe-0f  jhfio4c*ife7of  tunwt'.fm  life,. 

i.'wili  be  apporQCKied,  r4i©. :      j.  i    !  . 

Vide  Cenant  fo^  &ff^.Ceiiiintiti  Cali> 


;    .  c 


IBIliH-bciJwtid  in.  mrnbJwith.morigagc5,-and 
:•  .tjiq..  jatftftr  ;ft ^1  Inotibd  .preferred,  1 67  i : ' : 

K  k  2  .  Exccjjciahj 


ISxaep^CKiy  1.69,  ^7^4.'.'  -  0'.  r.r..r  :::.• 
Though  fatisfied,  will  coyer  a.fi^eq^ietat 
parchafe^  tf  it  attach  lipoid  the  tegfd:eftai^r 
187, TMi.    ;     \^;  '.^  .  ..,,-...,. 

r.T&96gbciKx  can&brationpaid  for  it^  i£»^ — 

tOrkttie  obtaiirGck'bqrfi?ud,rift8L-  - .  _^ 

But  it  muft  be  docketedrund  xromfdete  in 

'form,  189^  :        ■   -;''  > 
DfoclcctTiig  1i»t  H^i^efl^ryi-'aJs^-betweAi  judg;-- 

ment-i^re<iktaJ's,  i  ^6-^^94^  '   > 
Raeafed;  ffitud^ul^ntly,  ifc^r  Wu^lft  wf^- flie  ^ 

-rc*eafc  ^^ill  be  -relkw^l  '^ainft^  195^* 
Bxri^Ht  mV '  flow-  skfV^tftge  M:crtifes;  t<f^fie 
incumbrancer ffdmiti  i-^J.  '  *    ^^  "-    -^ 

-  And  the  duration  %f  4ftkr^adVanta)^;  ^96;'^ 
Nbtice  thereof  not  prcfanred  againlt-k  ptfr- 

chafor,  merely  from  its  being  bfrccord, 

-•  —  %•»■«    ^^►, ..,,.••      (^       <»     ,«a  , 

B^r^khdt^n^QftbbMpl^feiiotice  tller^^254« 
A  bond  creditor  of^a  .hwKtgagor  foit' years, 
{hall  have  a  judgment  againft  the  heir,      J 

.'with  ii^<iif€t s^utii^M:^^  r  rr/.:"    '  '• 

But  the  judgment  v8flF:l3£*^fcaJBiiei  fkMt/t 
auiderinty    112. 

May  rcdeeip  aniionga^  made  b^Ji^;^htar- 

99-        ^    ^  ^        '  '  ^  I 
extend  lands  purchafedL after  his  judg- 
ment, 197,  198',  159.'*' 
•^-^ ,  extend  the  landar  06  \m  bre^itor,  al* 
though  he  relcafc '4tt:  his  iiigfcfe*ta  the 
.  laads>  iMd.           i  :\  )I 


(  §^t  I 


■••  I 


,_.lac5ejf.   ,     .,,,.,  . 


viiie  j8eijfrgfci«ei 


^  i 


For  lives  may  be  filled  up'Ky  the  mortgagee, 
and  the  expcnpe  ifiemof.fbdded  to  itbJc 
. •  pj?inpipdl  fura  lent,  ig.e.u    .  l./i:..:  .   '•' 

►  ,».  .'»^      ...       • 

vide  petfonar  ^ate,  DetJlfe,  fpecific. 

•  *  -  r 

legaCJ?,  general.     ' 

Vide  pecConal  ci|^t;e>  DeSi^Ce  rpeciack 

tegal  ^ffate..  ^  "      .\ 

Whea^itpaffcs  feom  joint  truftces. 

"  Vide  ceuttec^* 

V 

ILfmltatfOliifll,  Statute  of". 
Vide  g^ts&iiX. 


*    »■ 


•.*        «^    • 


Lands  mortgaged  arc  deemed  perianal  eft^te 
in  thfemortgag(ie;*and  are'lubjeft  to  the 
cjiftom,  273.     . 


^       •    .  A 


Cannot  be  recovered  by  an  aftiGti  of'tfefpafi 
i;i  et  arms,  brought  by  the  mortgagee 

K  k  3  againft 


againft  the  lelTee  of  the  mortgagor,  hold- 
ing under  an  implied '  agreement  to  re- 
tain poffeQion,  imtil  defauir  of  pay  men  t^ 
66,  67. 


...    K      !• 


^mm 


^" 


:Originatcd  with ihe  Jews,  i. 

But  derived  to  us  from  the  civil  law,  t,  3. 

Not  permitted  while  the  feudal  tenure  was 

ftriftly  adhered  to^  j* 
Followed   the  introdudion  of  licence  for 

alienation.  Hid* 
Why  fo  called. 

At  common  law  were  of  two  kinds,  j,  4. 
How  made  formerly,  4,   5. 
With  livery  of  fcizin,  5, 
Diftinguilhed,  when  for  fecuring  a  debt  or 

duty,  and  by  way  of  gratuity,  5, 6. 
At  common  Uw  liable  to  many  inconveni* 

enccs,   J. 
By  creation  of  a  t^rm  for  years,  8. 
Made,  with  covenant  for  the  money  to  lie  on 

the  land  a-  giveti  time,  9,  * 
How  confidcred  In  equity,    1 1  —  122. 

Merely,  as  a  loan  v^ith  land  as  a  fecurity 

for  the  re-payjmcn.t,.^^yii;h.  intcreflt, .  i  a»   . 
1^0  revocation  pf  a  will  <jj^cept/r^/4?»/^,  12, 

'  of  a  voluntary  fettlcmcnt,   /3/i/» 

Generally     underftood    to     be    intended, 

wjicre  a  loan  fecured  by  land,  14. 
Redeemable,  iiU^^ 

Piftin- 


f  L  50?3     ]   : 

I>»ffinguiAed    from  a  defeszablc  ptirchaft, 
fubjcft  to  a  rc-purchafc,   3o-r*47.  143— 
•  170. 
May  be  difchargcd  by  parol  evidence,  47— » 

-50- 
May  be  made  by  devifee,  or  truftee  of  the 

rents  and  profits  of  lands,  devifed  for  pay- 
ment of  debts  or  portions  at  a  certain  and 
prefixed  day,  though  there  be  no,  claufe 
to  fell  or  mortgage,  if  the  money  cannot 
^otherwife  be  raifed  at  the  day,  94,  95. 

May  not  be  made,  if  devife  be  to  pay  out  of 
the  rents  and  profits,  ibid. 

Is  primd  facie  evidence  of  a  debt,  96. 
Not,  if  fraud  fuggefted,  ibid. 

Shall  be  difcharged  by  tenant  for  life  and 

remainder-man,    in   proportion  to  their 

interefts,   107.  . 

At  what  rate  their  feveral    interefts  efti-  '. 

mated,   ibid. 
Diftinftion  in  computing'the  value  of  the- 

life,  during  the  life  of  tenant  for  life, 

and  afterwards,  108,  and   ^ 

Where  mortgagee  has  fuch  an  intereft  in 

the  land  as  he  can  fecure  his  montfy,  ap* 

plied  in  xiifcharge   of  the  nrortgage, " 
Upon,  IC9.  r 

Is  afiignable,  127. 

Aflignee  ,lhall,  on  redemption,  receive 
from  the  mortgagor  the  whole  money 
due,  though  he  purchafe  for  lefs,  127. 

But  if  the  aflignee  be  heir  at  law,  executor, 

'&:c.  and  there  be  creditors,  it  is  other- 

vrSti  128,  129. 

K  k  4  So 


Or  heir  at  law,  as  againft  younger  chii- 

arefi,  tptd:-  ^ 
But  heir   at  law,    having  other  incum- 
brartces,    fiiall  holtValTgfinoettt,  agaiiiif  ' 
qreditms,  for  the  winkle  fioim  doe,  129. 
Not  wi'tbiw  the  statute  of  limrcations,  1 3-5. 
Liable  to  an  equity,  adpp^d  by  th^e  cotirtf, 

in  analogy  to  that  il5!atiute>  Wd.- 
Not  r^deentAbte  afte^  l%entyyx&ars  and  Jio 
intereft   paid  durmg   that  -period,    136, 

I37>   1383    I3^>    '4^-'       :       • 

Unlefs  the  nnortgagor  be  undw.  iKev'drf- 

abilities  prefcribcd  in  ..that  ftatute^rD^. 
>  And  if  tnfder  the  difabilitics  bf .  tl«I  fiOfei " 
the  redemptipn  pnud  he  'purfbfci  wkhi^ 
ten  years  after  it  is  renriored,.  i^^j. 
Jledeeniabk,  if  there  be  a^iiy  fr^ufi^  Bi?jtwitb- 
{landing  tinie  elapfed,  i37,.^3t8*  '  _   ^,     . 
»» '■  '    ■  if  there  be  my  legal  impfeditfteft, 
a5  m^irriagc,  ij8. 

But  if  time  begin  to  run,  an  impediment 
iwteiKnefiing  will  not  favc    the  right, 
'  :    i39i,   140^ 

Redecmiblie,   notwitbftaoding  time«kpfed, 
if  there  be  an  account  made  up  vtpbn  a. 
bjjU  filed  in  the  interim,  149,    ' 
If  art  account    between  ^the  ^mortgagor 
and  mortgagee  within  20  years,  141. 
^ut  it  muft  be  profecut^d  and  nbt  fuf- 
fered  to  lye  dormant,  141,  142, 

Redeemable, 


t  m  ] 

Kcdec^^ablCr  if  there  .be  an  agreement  fc^^ 
mortgagee  to  eojoy  the  premilefi  -until 

.    fati&fied,  443»  ,  i 

Exception  to  the  laft  cafe  143;  144. 

DiftiA^ioa  between  the  laft  caXe  and  that 

preceding,   i44j   '♦S- 
— — — ,  if  acknowledged  by  the  n^^rtgagee 

to  l?c  redeemable  wif:hifl  iwen^y  years  of 
tberapplioition,  145,   146. 

*y  if  the  time  taken  up  in  conteils  re- 


^m  *t*w  t^0-^ 


■  ■  •  -  -    — » 

fpefting  the  title,  146. 

,   if  the   mortgagee  fubmit  to  re- 
demption, il^id. 

,     if  the   mortgagor    remain  in 


mm—mi'mf 


poffeffion,    147 
Premifes  being  within  an  im  of  court,  no 
proceedings  will  be  permitted  ki  the  courts 
above,    unlefs  leave   be   given    by  the 
benchers,   14S.    •       :  - 
Jrredeejnable  by  ftatute  of  fraudulent  mort* 

g^g(?^,   148—151- 
On  foreclofure,  confidered  as  in  the  .aaturc 
*.  of  a  new  purchafe,    1 66. 
If  there  be  other  incumbrances  founded  on 
legal  demands,  ftialibepaidoff  with  them, 
as  they  occur  in  point  of  time,  and  debts 
by    mortgage  (hall  have  no  preference, 
167,    168,    169. 
Exception  if  the  firft  incumbrancer  prac- 

tife  fraud  to  deceive  the  fecond,   169. 
By  concealing  his  incumbrance,    1 7c. 
Or  by  tranfafting  the  loan,    without  in- 
forming the  mortgagee  of  a   prior  fecu- 
rity,   in  his  own  poffeffion,    171. 

Or 
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Or  if  he  deny  his  incumbrance  on  inquiry 

made  rcfpcfting  it,  175. 
But  the  reafon  of  the  inquiry  muft  be 

told  to  him,  ibid. 
And  the  law  is  the  fame,  as  to  payment, 

if  the  demands  be  equitable  only,  176, 

X77>  ^783  179- 
But    among   equitable    incumbrancers, 

he  that  gets  the  legal  eftate,  or  has  the 
beft  right  to  it,  fhall  be  firft  paid^  25 1^ 
252. 
Whether  real  or  perfonal  property  in  mdrt- 

gagC5  265—272. 
In  fee  and  for  years,    formerly  diftinguifhed 

as  to  this  point,  265—272. 
Whether  in  fee  or  for  years,  now  decreed 

perfonal  property,  270. 

Exceptions  to  this  rule,  266 — 273. 
Sold  to  perfon  who  means  to  realize,  but  is 

deceived  in   his  purchafc,  confidered  as 

real   cftate  in  heirs  of  purchafor,    273,         ' 

274.        ' 
Devifed  as  a  real  eflate  alfo  foxonfidered. 

274j  275- 
Out  of  what  fund  difcharged. 


Vide 
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Vide  Eeal  Cffate,  Peifonal  Cffate, 
le^aqp  @|iecffic,  legacp  General, 
Dedlte  dp^ffic  Debf  fee,  irojeclofiire, 
€;aciUtis;  CiOftneQi,  Ci:ecutor.  aotnt- 

.  nlifcatoi,  Cenant  Sofnt,  JOtWe. 

Before  forfeiture,   his  eftate,  74. 

May  enter  into  pofleflien  immediately,  iUJ. 

^—  unlefs  agreement  to  the  contrary, 

6o. 
Is  intitled  to  the  rents  and  profits,  from  the 

execution  of  the  deeds,  74 — 78. 
May  diftrain  for  the  rents  and  profits,  with« 

out  firft  bringing  ejeAment,   ilfid. 
•May  recover  them  again  from  tenant,   if  he 

pay  mortgagor,  after  notice,  itid. 
Of  the  whole  of  a  leafehold  term,  not  liable 

to  covenants  before  poOcffion  taken,  84» 

.85. 

Not  fo,  on  unconditional  afSgnments,  85. 

Before  foreclofure,  can  do  no  aft  of  owncr- 
.: .  ibip,  86,      : 
Cannot  make  Icafes,   87, 
Cannot  injure  the  eftate,  or  commit  wafte, 

87>  88,  •  .        ^ 

Intitled  to  expence$   for  ncceffary  repairs, 

88,    89. 
May  fill  up  lives  on  leafeholds  for  lives,  and 

add  th^  expencc  to  principal,   89. 

Cannot 
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Cannot  compel  the  mortgagor  to  fill  \j« 

^    ' " '     '  .-■'  ..* 

lives  dropped,  89. 
Not  intidcd  to  a  new(Cei*m,  ^ranjbed  in  prc- 
riiifcsonexpiratioH  «f  rnit^ld  oftc,  feutit  will 
belong  to  ifiortgagofi  on  redcmpdtyn^  89. 

Not  obliged  to  lay  biit  money;  except  Tor 
neceffary  repairs,  j^o. 

Cannot  oblige  the  mbrtgagor  to  prefent  his 

nominee  to  an  ^taw&m,  iiiil. 
Should,  in  ftich  cafe,..pray.aXalc,  ^fi.    . ;  « 
In  what  cafes  .he  muft  &e  to  the  appIii::atioB 

of  the  money,  91 — 95. 

Is  a  purchafor  within  27:  jgifta.  V.  4.  91^3  'ai$4f 

In  poffeflion,   cannot  b^r^Jtoortgagor  bjf  fine 

.  iaad,»pn^claim*  ftgv: '  :.\  .  .  v     ' 

Not  intitled  to  fit  ifi  parliament  by  yiPtu^  of 

n^orjtgaged  ^prerniftVi  wnJcfs  in  poiT^ion 

feven  years  .before  ckftjoji,  96^ 

Shall  have,  cofts  incurred  in  fu|>portmg  his 
bill,    124.  t  *  V 

In  pofleflion,  not  obliged  to  quit  tha  pre* 
niifes    to  purchafor  until  paid  his  debt. 

Having  pofleflion  taken  from  him  by  mort- 
gagor, by  fraud,  ihall  have  it  reftoredi  be- 
'     fore  redemptix5n,   ii6. 

Shall  hold  the  lands,  againfl:  mortgagor, 
until  paid  all  debts  due,  to  him,  as  t^cil 
upon  bond,   i^s,   upon  mortgage,    i3p» 

And  the  law  is  the  fame,   as  againft   the 
heir  of  nnortgagor,  130,  131. 

And 
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""  ^^^>  "^3-»-  ■'  '^  -  '* 

Dcvifin^;— Dc^a^e  IhaDI  have  the  fame  pri* 
Shall  nbt  cckiple^ther  '  debts  wHh/  tiiat  by 

Or  creditors- bhidcr'tl  dfecd  of- »tlfl,  t'^J. 
Shall  be  paid  both  debts  as  againftfhe  mort- 
--^gagor>  &t:.  akhotigh:  the  one  debt  be  ori- 
'  gi^nal,  ^-thc  odier  Irfr'  alTigrrment,   fj  2 . 

Or  the   bond  debt  firft,  -  ami  movUgzgc 
'^'laff/^33. 

SflfaU  '  fcave  mtereft  on  bond,  thotjgft  be- 
-;  -Ypiid  penalty,    Hid. 
licfes  Ais  privilege,  by  coxiritenantrnVfraud, 

_^33>      134.     .  "...  /:  . 

If  part^paid,'  and  then  more  motley*  lent  on 

'    di^MiVe*fecufity,"win  b^  intitled  tcr  both 

fumsj^  before  redemption,  Tj^rr 
Joining  mortgager  m  felc-oT  l3Sfld»sf;  After 

<-'^ri^e>  of  V  ^KAfKi^bnt  mt*tgage,-.  the 

'    mohty  recd?rierf  by  eisher  ftaH  (tiifc  the 

•^•^rh6rt^ge,   c^«if.'•»-■' '       -      '    -^rri  ,:' 

XCbanpcll^ble'tait-fiffigw  hft  -fc^jy rtttesyj ice. 

on   payment  of  principal,    interaft^fiind 

Not  allWed\*rty  ithitig,  'tipon  thf  (actottnt, 
"^'IbrnhaaR'a^iRlg^  ffic\eftat^-  of  rtioiig^goc, 

;>::-%     *  ,     *    ,-       -tfnlefs 
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tjnlefs   he  employ  a.  ikilful  b^iUff^    in 
which  cafe  the  mortgagee  will  be  al- 
lowed what  was  paid  hiip^  423* 
Nor  will  an  agreement  for  fuch  allowance 
.  to  m^i'tgagee  alter  the  cafe,-  424* 
Afligning  over  the  mortgaged  premifes  to 
an  infolvent  pcrfon,  will  be  bound  to  ac- 
,  coui\t;  for  the  profits,  424,^ 
.   Ti%ceft\<in,  Hid.   \ 

Not  pjbliged  to  account  according  to  the 

value  of  the  lands,  hut,.according  to  what 

lis  received,  424,  42  c.      . 

Unlcfs  he  enter,  and  thereby,  keep  tether 

creditors  out,  in  which  cafe,  he  nnuft.ac-r 

count  for  all  that  he  might  have  re- 

ceived^^  as  well  ^  for  , what  he  aiSually 

did  receive,  425. 

,    But.  that  is  rcftr;3iioM,to  the  commence- 

■  ■  -     ...  ...t-^ 

ment  and  notice,;of  fuch  .prior  debts, 

425,  4?6, 

Permitting  mortgagor  tp  make  ufe  of  his 

incumbrance  to  keep  put  othf  ^  creditors, 

- .  Willi  be  charged,  on  aqcount,  for^  all  profits 

he  might  receive  from  the  time  iUch,  crc- 

.  .4il;Qr$:l?ayld  ptherwife.  hav^  hadipcmedy. 

May  not  permit  the  tenant  of  the  mortgaged 
.    prermies  to  make  ufe  of  th^:njoit^§ge,i  to 
cover  himfelf   from  legal  procefa  taken 
,  .  ow[t:;by  ;thg  mprtgagor,  427i  4518;.::  :.•: 
J^uft  be  ma^e  a  p^ty-to  a  bill  of  redemp- 
tion, although  he  hath  afligned  oye^i^his 
mortgage,  428*  Having 


I    5"    1 


Having  been  put  by  the  mortgagor  to  great 
expence  to  defend  himfelf  againfl:  an  en- 
deavour of  the  mortgagee  to  overthrow  his 
fecurity,  allowed  all  expences,  upon  ac- 
count, before  redemption,  430. 

Vide  account 

How  interefted  in  the  premifes  mortgaged, 

60. 
What  eftate  he    has,  under  an  agreement 
to  retain  pofleflion,  until  failure  of  the 

'    condition,  61 — 68. 
Under  fuch  agreement,    cannot  under-let, 

but  fubjeft  to  evidionby  the  mortgagee, 

63,  64,  65. 

Exception,  when  ;  mortgagee  encourages 

the  under-leflce  to  improve   the  pre- 
-mifrt,  64.  '  '■'  ■'  - 

Will  be  bound  by  his  leafe,    made  during 

the  mortgage,  69. 
In  pofleflion,   caiinot   bar  the  mortgagee, 

bv  fine  afld'ndn-daim,  6q. 
,f"''     ^ '  ^..  ■ .'  ■'  .  by  recovery  fufFered,  70. 
gains  a  fettlement,  70,  7 1 . 
may  vote  at  eleftion  for  a  member 


of  parliament^  72^ 
Has  the  Intereft  in  the  land,   qua  land,  in 

him,   101.  , 

JDifputing  the  title  of  the  taortgagee,  fhall 

^'    not  redeem,  but  upon  terms,  123, 

Shall, 


ShaD,,in  the  l^ft  ca.'e>pay.  the  mcfrtgagec  all 

cofts,    124.  -  .  , 

.  Ev.cncplh  of  filing  but  adminiftratioii  in 

the  fpiritual  court,   ii/d.' 
May,   In  (bme  cafes,   rc^deem  before  the  day 

appointecl,   124,    125/ 
How  aflfedlcd  by  affignment,  127. 

Vide  ^o^trjajyc,  Reuemptfon,  Equity  of. 


•      ^  I 


t 


Beglfgence. 

Every  man  is  deenied  to  have  kriowl€;dgc 
of  his  .own  title  deed$,  and  if  for  want 
thereof  r  he  kads  another  into  an  error, 
the  Court  of  Chancery  wHI  relieve  upon 
thcground  0/ negliggpcei    173^   174. 

-■■■  ^--Vi^e-JBRJrtCf;  ■•-.'-■•■•■■: 


i  .^•' 


Confidered  as    agreenments  for^a     motigage, 

199. .  ■     n    /.  .;  /.-'  .^  ;  '  -,    .     , 

:.  .jaot'fce..;  j/  ■ 

-     •  t  •   ■ 

Mu  ft,   on  plea  4)f  t  ai  •  pHrCbifU  sor  -  marriage 

fettlement,    be  dehi'edj,-  although^ — n©t 

chargecSby-die  biM,   2^5.    v-    .:  —  - 
k  bdt  dtoied,:  bocb  lay  i^e^^wA^pg^tty  Hid. 

Muft  be  pofitively,  not  ^^n&sifAf^  ii^ied. 

In  general,  is  not  required  to  b&d^nied^  but 

'  a<  x4ie  tijfle^  of  purclufi4- '  ibid.:       i : 

\v:.     -.  Charged, 
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Charged,  by  fpccific  fafts,  they  muft  be, 

Ipccifically,  denied,  226. 
l)enied  by  an  anfwer,   and  proved  by  one 

witneis,^  only,  is  not  admilfible>  ibid. 

Exception  to  this  rule,  ibid. 
A6tuBl,  IS)  when  a  man  is  party  to  a  deed, 

or  has  notice  thereof  fervcd  on  him,  12%.- 
{mplied,  or^efumptive,  is  aconclufionof 

\kyi  from  fa^,  ibid. 
Prefuiiied  in  a  fteward  of  a  manor,  of  what 

is  entered  in  the  court  rolls,  during  his 
time,  228,  229. 
■  ■     »  ■  in  a  purchafor,  of  all  fa^b  contained 
in  deeds,  neceflary  to  his  title,  229. 
'  ">  in  a  fubfequent.  purchafor,    of  the 

contents  of  a  deed  or  will,  if  he  muft 

claim  under  it,^  ibid. 

Exception  in  the  cafe  of  a  dormant  truft, 

230 — 232.    and 
Where  the  purchafor  was  proved  not  to 

know  the  effedt  of  limitations  in  a  deed, 

262,   263.  and 
On  purchafe  under  a  will  from  an  executor, 

233»  ^34>- unlefs  fraud,  234,  235* 

An-  purchafor  from  an  executor  of 


fpecific  fum,  devifed  out  of  fpecific  pro- 
perty, 236. 
— —  of  the  contents  of  a  deed  of  incum- 


brance, delivered  to  a  purchafor,  among 
title  deeds,  297. 

And  itis  at  the  purchafor's  hazard,  whether 
the  deed  be  voluntary  or  not,  238. 

\a  1  Prefumcd 
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Prcfumcd  from  ^ord3  in  a  dfcd,  from 
whence  incumbrances  might  be  implied^ 
239—241,   143* 

Not  prefiuncd  where  a  deed  for  fecuring  a 
prior  incutmhrante  was  only  pnived  to  be 
in  the  hands  of  a  family,,  and  the  fettle- 
ment  made  upon  them  was  by  aA  appa* 

.     rent  owner,  241*  . 

Prefumed,  from  a  dcied  being  in  the  hands 
6f  any  perfon,.  puts  the. o»«j  upon  them 
of  proving  when  It  came  there,  iM. , 

To  a  man's  fcrivener,  agent,  or  attorney, 
u  notice  to  himfelf,.  242,  24.3,  244« 
Though  the  famcperfon  be  a^nt  for  both 
parties,    444.  .   . 

To  one  purchafingfor  another  pQrfon  with- 
out authority  fo  to  do,   is  notice  to  that 
'perfon,    if.  he    afterwards ,  approve  the 
purchafe,    245. 

To  the  agent  muft  be  at  th€^  tlpEie  of  the 
rraafa<5lion,  or  it  will  not  affe£):  fhe  prin- 
cipal, 247. 

To  one  agent,  who  afterwards  has  the  bu- 
finefs  taken  from  him,  is  notice  to  an- 

-  other,   into  whofe  hands  the  buHnefs  is 
put,   248.- 
Exception  to  this  rule,  il^id^       .         - 

Of  a  truft  ti>  a'  iDortgagee  fdiifocfuent,  and 
then  41  fecond  mortgage  ta  one  having 
notice  of  the  firft  mortgage  but  not  of 
the  antecedent  truft,  the  fecond  ndortgagee 
muft  take,  fubjeft  ta  that  tr^sA,  SI49. 

a  ••  Of 
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'  •  fUmcdagainft  apufcttafor,  250^  '251. 

Of  a  judgment,  at  law,  though  of  record, 
not  prefumed,  but  there  muft  be  cxprcfs 
proof  to  afl?c£t  ipurchalbr  thereby,  252, 

Exprefs  of  a  fbdgnricnti  how  to  be  undcr- 
Itood^  254. 

Not  prefumed,  K'iii  tricumbrancc,  from  a 
county  regifter,   254 — 257. 

Jl.  fells  to  5.  who  lias  notice  of  an  incum- 
brance on  the  eft  ate  fold,  B.  fells  to  C 
.  -ftrho*  h^s  ilo  h<>ticc^  and  he  to  D.  who 

^ .  h«  notice,  this  revives  not  the  firft  no- 
tice  to  5,  26j,   264. 

If  a  mortgagee  join  a  mortgagor  in  a  falc, 
after  notice/  tif  a  fubfec^u^ht  mortgage, 
the  itioney  received  fliall  go  in  abatement 
•  of  tfte  mortgagee's  demadd,  164, 

Oii  a  plei  of  purchafe  for  a  valuable  -  confi- 
der^tion  without  liotice,  the  Aim  paid  nce'd^, 

not  be  ft  a  ted,   22;:'. 

....  • 
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Making  a  mortgage,  next  proteftant  heir 
may  redeeni  it,   98. 

patrtament 

Mortgagor,  in  poflcflion,  may  vote  for  a 
member  of  parliament^  72, 

L  1  a  Mort- 
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Mortgagee,  in  pofTeOion  feren  years  before 
eledbion^  is  eligible  on  that  qualification^ 
96. 

parol  CfifOence. 
Vide  cijflience- 

Papment. 

How  to  be  made  on  mortgages. 

Vide  ^ojtpge^,  aungmentd,  Cdck« 

fng,  Botfce.   perfonal  Cllate,  Eeal 
CCate. 

pecfonal  €(!ate. 

Shall  be  applied,  by  the  executor,  to  redeem 

mortgages  for  the  benefit  of  the  heir,  333. 

But  a  fpecialty  creditor  may  fue  either  heir 
or  executor,    333>  ,334- 
Shall  be  fo.  applied,  for  the  benefit  of  an . 

shares  faSlusy  as  well  as,  an  bxres  ndtus^ 

334—368,  ^69. 

•  although    it   Icflen  the    cuftomary 

ftiare  in  the  province  of  Tork^  334,  2Z%- 

although  the  fecurity  be  in  the  nature 


of  a  Wtljb  mortgage,  335. 

although  eftates  be  fettled  to  pay  the 


tcftator's  debts,  and  Ills  \vife  made  exe* 
cutriJt,  335,  336. 

3  Landa 
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— - —  although  lands  dcvifcd  for  payment 
of  debts  and  legacies^  and  tl^e  refidue  of 
the  perfonal  cftatc,  exprejly^  given  to  the 
executor,  337. 

N  if  a  man  make  a  mortgage,  and  then 

die,  leaving  his  perfonal  eftate  by  devife 
amopg  his  relations,  338. 

Shall  not  be  applied  to  difencumber  real 
eftate,  if  the  owner,  by  will,  expresfly  ex- 
empt it,  338,  339,  340. 

f  '■         if  the  real  eftatc  be  devifed  to  be 
jfoldioT  payment  of  debts>  340,  341. 

if  the  application  of  this  rule,  in 


favour  of  the  heir  or  dcvifee,  will  operate 
to  prejudice  creditors  by  fimple  contra£l^ 
or  general  legatees,  34  r,  34:^—370. 

Exception  to  the  laft  cafe  if  the  real  eftate 
be  fpecifically  devifed,  343—  346. 

Shall  contribute  equally  with  the  real  eftate  to 
difencumber,  if  both  real  and  perfonal 
eftate  fpecifically  devifed,  to  difcharge 
mortgages,  346,  347*  348. 

Confining  of  chattels  real  ihall  not  be  ap-^ 
plied  to  exonerate  the  real  eftate,  if  the 
former  be  fpecifically  devifed,  34  9. 

Confifting  of  money  ihall  not  be  fo  applied, 
if  fpecifically  devifed,  350* 

But  perfonal  eftatc,  if  confifting  of  mo- 
ney, muft  be  particularly  fituated>  to 
become  the  fubjefl  of  a  Specific  deviic, 

L  I  3  Inftaves, 
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iDftanqcs,  35 'r    ,       .  n.       .      ~ 

Muft  be  accurately  defcribed,,  m."^^  *^®' 
vife  thereof,  a?  a  fpccific  legacy,  giuft 
'  be  clear  and  certain,  i5i,  3|2,  ^5^^3, 
Not  merely  ^uantitatis,  .TS4; 
piftinftion  between  beiqSed  qF  money,  ex-. 
presfly '  to  be    laid    out  on  an  annuity, 
and  of  money  to  be  laid- out  oh  an- an- 
nuity-,   or  not,    at  the  elcdion   of  ^  the 

ej$ec«itor,  353,  354^  *      ,  . 

A  devife  of  the  furplus,.  though -co^Wted 
.   by  the  teftator  at  a  fp?9ific  ii"??>  U  Qfit* 

fpedfic  legacy,  3i 4,  35.5'  "     ,    „. 

ghall  be  applied  in  cafe  of  the .  real  eftate^ 

although  the  mougagctr  devife  the  ^tter 
with"  the  incurpWaJIcc^  thcreypQO^   355, 

356.  ' 

If  lands  deyifedtovufte^.?  for  payment  of 

debts^  and  ot^ier  lands  dcvifed  wi,th  the 
incumbrances  thereon,' the  produce  of  the 
former  fh all  be 'applied  to  difencuntiber 

the  latter^  356..  \ 

Shall  not  be  made  liable  to  expnefatcthc 
real  eftate,  by  a  perfooal  xoveoaiw:  to  pay 
mortgage  money,  where  the  rnqpey  raifcd 

4  .  is  not  applied-  to  the  jofe  of  the  coyenanf  or, 

372r  ^73r  374.         '    •     .  ^*  ;■ 
Shall  not-  be  iriadc4iablecto.pay  off  mortgage 

money,  raifed  -jjy'-viittte  qf  a  f>ow?r  m  a 
c.marriage.TcttlannCPt»-S74>37i*3/^4    'i 
^   Ground  of- thAlatyr:f=??i'^°P»t  376. 

"  •  *  *  4 

i'    iSV^-'t  — -:»  ~  '^  ••-.'  *  "•  "  ■•"'■•-  ■  • 

Yidc 


* 


r    ^ 


J         .     •«  ■•  ♦ 
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Vide  ^ayBa0e,  Cjteciitoj,  aBntfiUffratbi, 
T)Mt,  tecacF-  Deutft  f^tcWc,  lacat 
€llate. 

J01ea.  Vidc-jro?eclorure. 

ft 

May  be  of  an   equity,  of  redemption,  119.- 

I  ■ 

Dcfeaiablc,  diftinguiflicd  from  mortgages,. 
a$tbthe  right  of  redemption,  30,  j.i, 

A  mortgagee  is  a  purchafor  within  27  EUz.\ 
(.  4.—  95. 

Vide  JSOt(CC,  CaCfefUff. 


EealCSatc 


■  •     *  •   r 


Shall  be    difcncumbercd  by  applicatiorv  of 
the    perfonal    eftate.     Vide    Pecfoltai 

Cffatc,  Deftffe  fpecific. 

Exception,  .^z^. 
ShaU,  in  fomc  cafes,  contribute  towards  dif.) 

-  oharge  of  incumbrances,  j+i,  ,j4'^>-:j4r>k 
]^fe!¥i4ed  to  the ,  heir,  fhall  fe^e  applied;  An 
fome  cafes,  to  diflDurfe  incumbrances  pn 

LI  4  other 
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other  cftates,  dcvifcd  away  by  the  an- 
ccftor  of  fuch  heir,  355—37^- 
Subject,  at  common  law,  to  the  debts  due 
to  the  crown,  367. 

Suffered  by   the  mortgagor  in   polTcfllon, 

will  not  bar  mortgagee,  70. 
»-.. mortgagee  in  poiTcflTaon,  will  not  bar 

mortgagor,  95. 

Eccognfjance. 

Purchafed  in,  will  be  no  proteftion  to  a  fub- 
fequent  incumbrance,  unlefs  inrolled,  i  89. 

EeHemptfOn  Equity  of. 

Is  an  eftate  in  the  land  mortgaged,  lOO, 
Incident  to  a  mortgage,  14,  15,  1 6. 
Cannot  be  reftrained  by  any  agreement,  17, 

18,  19, 
Equally  incident  to  a  mortgage,   whether 

the  power  of  redemption  be  contained  in 

the  fame  deed,  or  in  a  diftin<Jt  inftrpnient 

19. 
Cannot  be  reftrided  to  a  particular  period 

of  time,  22, 

Exception.      Vide  ajJteeimitW. 
Of  a  rent  charge,  not  barred  by  time,  37, 
And  agreement  for  re-purchafe,  diftiriguilh- 
i  cd,  as  to  reftridions  in  point  of  time. 

To 


C    5"    ] 

To  wbom  it  belongs,  97— 

Belongs  to  all  perfons  claiming  an  intereft 

under  the  mortgagee,  97. 
■       ■—  a  mere  volunteer^  iiU. 

aflignees  of  a  bankrupt,  ilfU. 

tenant  of  mortgagor,  98. 

affignec  in  equity.  Hid. 

protcftant  heir,   if  mortgage  made 
by  popilh  heir,  iiU. 

cuftomary  heir,  ilfid. 

devifee  of  mortgagor,  ihU, 

judgment   creditor,    ibid,    but  he 


muft  firft  fue  out  a  writ  of  execution,  99. 
tenant  by  elegit,  itatute  merchant. 


m 


or  flaple,  99. 

—  the  crown,  if  eftatc  mortgaged  de- 


volved upon  it  by  forfeiture.  Hid. 
-  >     —  a  jointrefs,  Hid. 

What  proportion  Ihe  fhall  contribute  on 
redemption.  Hid. 
m^ an  hufband,  as  tenant  by  the  curtefy, 

99—103. 
A  fubfequent  incumbrancer,  103. 

Notwithftanding  foreclofure,    1 05. 
Otherwife  it  is,  if  it  be  a  purchafc  without 

notice,    105. 
Lyes,  againft  the  king,  ibid. 
,     ■     .-  even  after  a  rele-afe   of  the  equity 
.     of  redemption,  if  there  be  a  fecret  truft 

for  the  mortgagor,  iifid.    .. 
Of  a  mortgage  in  fee,  is  not  aflcts  at  law, 

but  is  afiets  in  equity,. .  liable  to  debts^ 

110; 

If 
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If  rclcafcd  by  the  heir  at  law,  mi)\  t»^/2Ah»W- 
ed  by  Cbanceryi  in  the  bancs  of  the  rt- 
leafecj  no,   iiu 

Of  a  mortgage  foF  years,  is  legal  affet*,  1 12. 

Is  devifable  for  payment  of  debt«,  iHd. 

Devifed,  diftinftion  as  to  the  application 
of  affets,  on  Aevrfe  for  paynaenr  of  debts, 
gencraUy,  and  where'  the  devifee,  for 
payment   of  dcbt^^     i^  made   executor, 

112— :H  6. 

Lands,  mprtgaged,  for  pkyment  of  debts, 
puifne  mortgagees  fliali  be  paid  before 
general  creditors,   ri7. 

Of  the  mortgage  in  fee  of  a.  traft-eftate, 

devifed  by  cejiui  que  truji^   will  be  eqiiita- 

blc,  not  legal,  afiets,    117,  118. 

But  though  the  afTets  be  equitaMe,  debts 

on  puifne  mortgages,  (hall  be  fkft  dif- 

charg^^,  iii9.     . 

Is  not  liable  to  a  bond  credifior,  in  .the  life 
of  the- nDortgagor,  .11,9*. 

A  pojfejfto  fratris  may  be  of  it.    Hid.  -    ,   ■ 

Is,  in  general, '  decreed  only  to^thofb,  iiv- 

titled  to  the  legal  eftate,  ibid. 
lException  to  the  above  where  third  pcrfoos 

interefted,    1 20. 
Is  a  right  originating  in  a  court  of  equily, 

W2."    ' 

is  Aibfervicnt  to-  the  rules  of  a  courr  of 

equity,   ibid.^         .-        ...     .... 

Wilt  be  decreadi  conditionally,  oc  ah^DLutely^ 
ateording.  toi  tlje  j  u tt ice  of  the;  cafc^  Md. 
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How  forfeited,  and.  ?s  to  the  tcrpis  of. re- 
demption.   Vide  ^0?tgag02. 
If  a  mortgage  be  firft  made  upon  an  cftare 

of  greater  value  than  the  money  lent,  and 
then  a  further  fum  be  lent  upon  an  eflatc, 
that  is  deficientj  to  the  fame  mortgagor 
by  the  fame  perfon,  both  muft  be  re- 
deemed, or  neither,  126, 

So  if  one  fum  be  upon  an  eft  ate  with  good 
title,  the  other  upon  an  eftate  with  a  bad 
title,  both  HQuft  be  redeemed  by  the  heir, 
or  neither,  ibid^ 

Diftinftion  if  heir  claim  by  yurcbafe^  and 
not  by  dejcent,  ibid. 

Whether  equity  of  redemption  within  the 
ftatute  of  limitations.     Vide  ^fO^^gSgC^ 

^ojtffagee,  TBacou  and  Smt^. 
EegKfetfng  aSS- 

Po  not  operate  to  make  the  regifter  of  a 
deed  conftruftive  notice  of  a  mefne  in- 
cumbrance  to  a  prior  mortgagee,  to  pre- 
vent his  privilege  of  tacking  further  fums 
lent,  after  the  n^efne  mortgage  made,  tcv 
his  prior  fecurity,  255,   256. 

■■    '  to  give  a  fubfequent  mortgagee,  r^- 
j^/^^r^i// lending  money,  -^ith  aSual  noXicf 
of  a  prior  mortgage  not  regifltredy  a'  prio- 
rity by  virtue  of  his  regifter,   257,   258,^ 

to  prevent  the  latter  rncumbrancer 


ffoni  tf^cking  a  prior  incunnbr^rice  to  his, 

own,' 
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own,  thereby,  to  cut  out  mcfnc  incum- 
brancers,   259,  260. 

Equity  of  redemption  of  it,  not  barred  by 
time,  37, 

Eepurcljafe. 

of  covenants  and  agreements  for  re-purchafes 
at  a  fpecific  time  agreed  upon,  3«— 37. 

Vide  30reements(. 

* 

Ectjocatton- 

Of  a  will,  is  not  caufed  by  a  mortgage, 
made  by  thedevifeeat  zjubfequentperiodj^ 
except pr9  tantOy   12,   13. 

Of  a  voluntary  fettlement,  with  a  power  of 
revocation,  is  not  caufed  by  a  mortgage, 
made  Juhjequenty  except  fro  tanto^   13. 

Intruded  with  a  mortgage  bond,  may  re- 
ceive the  intereft,  and  it  will  be  a  good 
payment  to  bind  the  mortgagee,  410. 

•—  — '—  may  receive  the  principal  and  deliver 
up  the  bond,  and  it  will  bind  the  mort- 
gagee, 410. 

Intruded  with  the  mortgage  deed,  not 
the  bond,  may  receive  intereft,  not  prin- 
cipal, 41  r. 

May  receive  intereft,  on  agreement  by  mort- 
gagee for  that  purpofe,  ibid. 

May 
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May  receive  intcrcft  on  fuch  agreement  in 
cafe  mortgagee  die,  and  if  fcrivener  breaks 
mortgagor  fliall  not  bear  the  lofs^  4x1. 

dettleimnt. 

Voluntary,  with  power  of  revocation,  not 
revoked  by  a  mortgage  made  fubfequent 
thereto,   13. 

DiftinAion  between  a  mortgage  made  witli 
a  view  to  a  fetdement,  and  a  mortgage 
between  ftrangers,  as  to  retraining  the 
equity  of  redemption,  a6, — 30. 

Voluntary,  void  againft  a  fubfequent  mort- 
gagee, though  he  hath  notice  of  it,  264, 
— 282. 

Vide  T^aron  and  f  ettic,  ifemtCouert- 

Settlement,  parifli. 
May  be  gained  by  mortgagor,  in  poflcffion, 

S)tattttc. 

Extended  may  be  ufed  to  protect  the  cOnu- 
zee,  as  to  a  further  fum  advanced,   200. 

Statutes. 

27  Eliz.  r.4.  95 — 264. 

29  Car.  2.  c.  3.  47 — 1164. 

2fc  ^ff^.  Sc  M.  c.  i4»  364,  ^65. 

4  &  5 
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'4  ^'$  fP'.  fe  M.  C.J.  i6.  14^^ 
'  it  tP'.  3.  c,  i2u 

a'&  3  Antiey  c.  4.  ^^9/ 

7  -<4j^«^  r.  20.  257^. 

9  if»»^,  f.  5.  96* 

itJmi^^  ^'.  Cf  i$.  Sec,  1*  378, 
.7  Gco^i.  c.  %o.  71* 

14  Cz^^.  3.  f.  79,  Sec.  2.  379. 


<     »•  « 


..  statute  of  j^ttmn. 

Mortgages  are  not  confidered  as  conveyances 
of  lands  within  that  ftatute,  47 —  1 64, 

Parol  evidence,  therefore,  admiffibfe  refpcd- 
ing  them,  ibid. 

statute  of  ftaulHtlent  s^n\t^mt». 

Vide  ^ongage* 

i 

@)tatute  of  ifmftatfottisr. 
Vide  ^o^tgage. 

©tatute^etc^ant. 

Vide  EeUempttOll,  Equity  of., 

'  '  '  ,     ♦  . 

Statute  @>taple. 

Vide  EeWmptfOtt,  Equity  of. 
Vide  CeiWItt  jbint. 

/        CacWnff^ 
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{      -  ' 


Cacitfng. 

Subfequcnt  to.  prior  incumbrances,  to  ouft 
intervening  claimants,     180  — 183. 

A  latter  incumbrancer  by  mortgage,  may, 
by  purchafing  in  the  firft  incumbrance 
bringing  with  It  the  legal  efiaU,  hold  out 
intervening  charges,  and  thereby  proted: 
himfelf,  181,   182,    183. 

*  .         I.  A    '    '  .1  t  •    ■  » 

But  if  the  prior  incumbrance  be.  a  mortgage, 

.  it  muft  have  been  forfeited,  by  non  pay- 
ment at  the  time,   201. 

If  the  prior  incumbrance  attach  upoh  part 
of  the  lands,  only,  afFefted  by  the  latter, 
it  will  only  proteft  that  part,  comprized 
in  the  former,   183,    1 84. 

But  if  the  prior  incumbrance  attach  upon 
other  lands,  not  connprized  in  the  latter  fc- 
curity,  the  latter  incumbrancer  fiiall 
holdall  until  fatisBed,    185,   ij86. 

A  prior  fecurity,  bought  in,  though  fatis- 
fied,  in  equity,  will  neverthelefs  prote<5t  a 
fubfequcnt  one,  if  it  give  a  legal  eftatc, 
187. 

Though  no  coiifideration  J^aid  for  it,  iiU^ 
Of    though   it   be    obtained    by '  fraud, 
i88- 

But  a  judgment  or  recognizance  will  not 

prote£):  a  fubfequent  incuml>rance,  un^efs 

,^  they  have  all  legal:  reqi}iiite&  nejcdTary  to 

g^vc 
_  _  -  • 
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give   them  validity.      Vide  3[utlffmcntf 

2SletO0nf;ance. 

A  judgment  creditor,  or  creditor  by  ftatute, 
or  recognizance,  cannot  tack  a  prior  in- 
cumbrance to  his  fecurity  to  protect  him- 
fclf  thereby,  197,  198,   199. 
Exceptions  to  this  rule,  199,  200. 

The  fecurity,  purchafed  in  and  tacked,^ 
ihall  be  held  by  the  purchafor  until  all 
duej  both  upon  that,  and  upon  his  own 
debt,  be  paid,  201. 

As  a  latter  mortgagee  may  prote6i:  himfelf, 
by  tacking,  a  prior  incumbrance  to  his  own, 
fo  may  a  prior  mortgagee  protedt  a  further, 
fum  advanced  by  him,  under  his  former 
fecurity,.  202,  203, 

But  a  prior  mortgagee  fliall  have  no  advan- 
tage, by  purchafing  in  a  latter  judgment, 
without  the  confent  of  the  mortgagor, 
203, 

Or,  if  he  hath  notice  of  the  mefne  in- 
cumbrances, at  the  time  he  lent  his  laft 
money,  203,  204. 

Exceptions  to  the  laft  rule,  as  to  notice, 
where  the  prior  mortgage  is  ;  defective, 
204,  205,  206. 

But  the  exception  does  not  Operate,  if  thofc> 
claiming  under  the  mortgagor,  have  not 
demands  fpccifically  fecured  upon  the 
lands  mortgaged,  206,  207,   20S. 

Another  exception  to  the  former  rule,  as  to 
notice,   where  |he  firft  mortgage  deed  is 

made 


made  a  Tceunty  TdrTurthef  ftfrh^  bomSwcd. 
-  «o8,   209.. 

Diftinftion  between  notice  at  the  time  of  /if»^- 
■    f/r^,    and  at  the  frw^  of  purchafing  in  a 
prior  feeuritjr,-  109. 

Except  on  purchafe  with  notice  of  a  truft, 
'  •    '^  in  which  c^fe  it  is  not  fhaterial  when  the 
".  -  notice  is  rcceivc'd,   709,   210. 
Not  even  though  there  be  a  fine  and  five 

years  nbn-daim,  aio.-    • 
Therefore,    in^  the  Jaft  cafe,   notice  muft 
be  denitd  both  ar,  and  before,  the  time 
of,uef:u(ing  the  deed^  ari. 
EKcption,  if  c0m.  que  truji,  be  tefiant  in 
tail,  212. 
A  decree  in  riiu^  is  Jikewife  a  bar  to  tack- 
ing, if  the  purchafor  be  a  party  to  the 
fuit,  for  It  binds  the  property,  212,213, 
214,   215. 
So,   although  the  purchafor  in,  be  hot  a 

party  to  the  fuit,    215. 
Vht  kw  is  the  fame  although  the  fuit,  in 
rem,  be  only  pending  in  equity,  94 — 2 1 5, 

2l6. 

However  if  there"  be  a   real   purchafor, 
w^thput  ,^t^ce^  defendant,  the  .jHain*- 
ti^  wiU  be  beld  to  ilrid  proof,  217. 
So,  alfo,  a  bill  to  pecjgetuau^  teftimpi^y  will 
bind   the  purchafor^    219,     220,     221, 
222.  .'•/[!'    ' '  .   .* 

put  a  bill  that  cannot  be  brought  to  a  hear- 
ing,  will  not  prevent  tacking  an  eigrt^ 
and  puifne  incumbrance,  222, 

M    m  Nor 
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Nor  will  a  decree  for  money,  222.    - 
So  a  bill  of  difcovcry  will  not  prevent  tack- 
ing, ;/&V.  '         •      -   ^.^  *   .  ;     . 

A  bill  toforeclofe  will  be  no  obftacle  to  tack- 
ing  a  rubfcquent  and  prior  incumbranccj 

or  vice  ver/a^  ^222* 
But  a  commiiTion  of  bankruptcy  iifued  out, 
binds  the  land  and  prevents  tackingj  223^ 
224f  225. 

Vide  laotfce,  EegtCtfttff  mi^ 

Cenant  at  wiiL 

•        *  « 

His   intercft  diftinguiflied    fr6m  that  of  a 
mortgagor  in  poflcflioD,  6^,   64-^7 8, 

t         • 

Ceimnt  for  Ufc. 


«        • 


Qbliged  to  keep  down  intercft,  400. 
May  he  compelled  'to  redeem  by  tenant  in 
remainder  purchafmg  in  the  .niprtgage, 

399,  400. 

Vide  jntwEif,  monsmi  ^t^tm^tm 

Equity  Qf,   iTjOICClOfMCC, 


«  •  V 


No  fiirvivorfhip  between  co-mortgagees*  but 
each,  on  payment,  fh all  have  hisf*  own  mo- 
ney atid  intercft  iy  J. 

Cenant  in  Tail. 


>  * 


Jn  general,  not  compellable  to  keep  dowii 
the  intereft  of  a  mortgage,  400,  401* 

An 


C    S3^     1 

An.;  ff^^n^):  ^is  guardians,  ovufi:  keep  .down 
iJ^c^ipterf  fti  s^  his  pcrfonal  eftajtc  liable, 
401,  402.  .    '    - 

Payipg.  intftdir^.  his  rrprefentativcs  fhaU  not 
recover  it  againft  hjm  in  revcrfion,^  49?" 

Taking  hu/ban^it  who  redceais>  huA)and^  t>a; 

her  death,  not  intitled  to  the  jntercil:  paid 

.during  h?r  life  , againft  ,jthe  . rever^oncry 

*  403—410. 

Vide  jFpjccHafwe.    . 


%tmnt  Right ;  of  Renewal. 
Is  takeo  nojtice  pfpi  and^ihforced  in  equity. 

Vide  ^o^tsaffce/ 


t.  t  J  i  •  I..  a'j 
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Cennnt  for  a.Yev,  or  Years. 

Maft:  inquire  after  and  examine  the  title 
dcedsj  or  will  be  liable  Co  eviftion  by  a 
mortgageeprecedcnt>  65, 

Where  condition  difchargcd  thereby,   and 

where  not.     Vide  JDCllt. 
Of  mortgage  money,  fufpendsthc.  Jntereft,  if 
refufed'  bv  mortgagee,   411. 
Not  .unlcfs  fix  months  notices  pf  repay- 

ment,  412. 
Which  notice  miiftbe  ilriftly,adhiered  to, 

t^i/i.  .,      '.  .    ,  ,  . 

.  Ancj  fuch  notice  as  will  bind  the  njort- 

gageewill  bind  his  heirs  orjdeyifce,  ibid. 

M  m  2  bath 
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OatK'  rtiuft*  be  made  fhS*  tWmohty  #« 
always  ready,  which  «hay  be  contib- 

verted,  412.  •  '    * 

*  ■  •  •  *     ^ 

Mufti  i^  genera?,  be  ftrift  ortlte  conrtc^i-^ 
not  ftop  intcreft,  VWr/.  -^^^^   ^ 

In  bank  notes/  h^k!  to  bfe'gobdi  413.    '•   ;  ^ 

'  i^^  if  good  or  mx.;\Ui.\  '  ^* 

Miift  be  made  »  the  iJitfotr  of  rno^gagee, 
ibid.  .      •'     ,    ^    7 

Good  on  the  land,   if  tlmt^'and-  place  ap- 
pointed in  the  d^ed^  ibi^^   ^ .  .  ^.-.r  ^ 

though  no  place  appointed,  ifniort-. 


gagol-  give  notice  vdii*ti  he^v]ll  play  Tr,'!i  f  4^ 

Made  at  the  houfe  of  the  mortgagee,   yflicn 

good,  414.  '^    '      -     •  ^  ^      ' 

WiH  not  fufpcnd  intereft,  if  ii,  d,cedv,of  af- 

fignmcnt  be  tendered,   at  the  fame  time, 

in.whifth  shfere  weJijoyeftaftrts  from  ifnort- 

gag^^  .'dnlofs  heAdslilhadf  iio  oppprtiMiity 

of  confidering  tbai?}.4L5i;  446^  •   i 

■  if  there  be  a  controverfy  to  whom 

redemption  beloxifgl^!  4  (]& . 

■    '       •    *CWmfor-yedi*s.  "    -'  ^'-' 

lotrqduced  by  wky  of  Tnortgaoe,   8f.  _      \ 
Afligned,  "by  way'  rf' mortgage,    '^qsi^hot 

make  the  aflignee  'liafele  ^tp  the,  reiit  and 

•  .  .  -f  . » .      -  •  *     •.»«»»    ■*/ 

covehants  annejced  to  tneleafe,  iihlefs  he 

take  pofleflion,    not,    thougn  the*  afliga- 

«'mrnt-be*oF  the  whole  term,  '78^8 7.    * 

But,  on  pofleflion  taken,  the  mOftgkgee 

becomes  liiblie  to  the  rent 'and  covc- 

ivants  in  tile  original  Icaft,  J5.     '  ' 
•      1  ^    '-  The 
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Tfcc  fdfciVatioh  of  a^ay,  ofit  of  *tfit  leafc, 
falfics  the- mortgagee,  84.  *''  *       '  f^- 

CetmjS,  morigage.^ 

Vide  03aron  and  /erne,  f  e,m?  Cotjert, 

How  cttmpoted  on  deicrfeeof  foi^dotSre,  4  jg'; 

Necci^not  be  produced  by  a  purclla&f  if  nc 

deny  notice,  260/ aP^i,  .262,  265.     .    *    , 

Or  even  if  (le  hath  notice,  if  it  appearfrom 

fofitive  evidence,  that  Ke  does  not  know 

the  tSf^.okt^^^f^^  xh^^<;xf^xxo\\\ng 

the  prcfumed  evidence,  that  every  man 

is  cognizant  x)^,  tE0x>piration  of  a  deed 

in  his   poffeffion^  262,  262*     •    .  ,f    . 

But  the  mbrtgagec^' or  tliofc  claiming  ito 

fee  tirfe  deeds,  may  falfifv-  the  aniwer  of 

'  the  defciidant  to  4uch  bill  for  a  difcb- 

very,  26?,  ...    ^    ^     .^ 

Will  be  ordered  to  be  produced  in  court,  6n 

terms  prefcribe.^  .byrjijic  ;9purt,  263,  264. 

Vide  CilCftin0i   as  to  fecurities  bought  in.  ^ 

An  ihciinribrancer;  ^ho  neglefts  to' fecuire 

the  title  deeds,   ^\\\  hot  be   a'fliftrcdin 

Chancery  to't^^Ui&k  Irem  a  fubfequent 

incumbrancer,/J7)lS:>  (;;.  ;      'zVj 
AiTignee  of  a  wl>Q}6r^&Q«i|>^po'inprtgage.  not 
CQin9|T^llable  in  equity  to  produce  his  ai^ 

fignment. 


: [  .514  ]]  , 

fignmenty  to.  enab}f.  mortgagee  tp^  fue 
him  upon  the  covenant^  of  tbi^^orjginal 
Icafc,  78. 

Cterpaf0>   viet  armis. 

Vide  ^efiie  Iprafiti^ 


T  <— 


Wh^n-^fff^cd  by.  |>^rol  evidence,  notwith- 
Handing  the  ftatute  of  frauds^  59. 

Equity  of  redemption^f  a  mortgage  in  fee 
CQ.nHdered  as  analogous  to  a  pure  truH:, 
"  as'to  fomc  purpoles^  288,  289. 

Fine  levied',  by  a  feme  coyert,  will ^ bind  her 
truft  effiate,  104. 


- 1  ■ « 


'  \ 


Ccuflee«f) 


•  .V 


If  there  he  /evcral  joint  truffees,  and  one  or 
more  of  them  join  with  the  cefiui  que  truft 
in  a  con veyaii.ct^  of  the' legal  eftate,  the 
alienee  will  be  in  of  the  legal  eftate  in  a 
proportionable  r^e,   167,  16 8* 

»     ^f  .•  • -rv    .  ■     •       ^  •.-'•.. 


-(.•■■  ■  t  ' " 


May. .  re^em,  as  ag^inft  mortgagor^ .  if  he 
cUim«  «ader  him^  9;;^^,      v , 

^.r.;^   Vide  f  flJ{t^af«a.^-.  • . 

(Soluntati^  dettlemetit 
Vide  «ettftnlctit. 


i   sts  1 


i  •>       *  •  .» 


(Klalfe* 

Not  juftifiatle  by  mortgagee,  before  fofc* 
clofurc,  87,  88* 

Will  be  inJQinc4. by. Chancery,  88, 

By  trees  cut  down,,  the jproducc  will  be  ap- 
pKed,  firfti  to  pay  the  intereft,  and,  then, 
to  difcharge  the  principal,   iiid. 

Not  rcftraincd,  if  the  fecurity  defcaivc,  i^U. 

mm 

Vide  ctjfoence, 

By  mortgagee  iof  lands  niortgaged,   need 
'  not  have  thr^e  witneflcs,    1 64. 

Vide  perfoual  ettatt.  U^nth  ^p^^fic 
Dcuffe. 

If  a  former  mortgagee  witnefs  a  fubfcqucnt 
mortgage  deed,  and,  knowing  the  con- 
tents, do  not  inform  the  latter  mortgagee 
of  his  demand,  he  will  lofe  his  priority 
thereby,   172,  173,  174,  175. 
^«<r^,   whether  knowledge  of  the  con- 
tents of  a  deed  will  not  be  prefumed  in 
the  witneiTes,  /^/V. 
Not,  if  the  prior  incumbrancer  made  a 
witnefs,  with  a  view  to  deceive  him^ 
175. 

An 


An  attorney  may  give  evidence;,  if  he 
pleafcs,  as  to  thp  affairj  of  his  client,  for  to 
dp  othcrwifc  is  his  privilege,  not  that  of 
Kis  clitnt,  448*  - 

•  «  ■  4 

^0^,  ftovlrici  of. 

Vide  peciCottal  Cffatt. 
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